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PREFACE

This bibliography is the 1995-98 update to “Gerontology and the
Law: A Selected Bibliography.” The first “Gerontology and the Law”
bibliography was published in the Law Library Journal in 1980.! Five
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subsequent updates were published in the Southern California Law Review
between the years 1982 and 1995.2 The original bibliography and the pre-
vious five updates al provide alist of citations to books, reports, and arti-
cles focusing on legal, public policy, and other law-related topics con-
cerning the elderly or aging process. This update is similar to its
predecessors in terms of its coverage of topics and types of materials, but
differs significantly in that appearing with each citation is a descriptive
annotation that summarizes the topics and/or major points discussed in the
cited book or article.

The bibliographers had to be particularly selective for this update,
partly because of the voluminous amount of material related to “ Gerontol-
ogy and the Law” that was published during 1995-98, and partly because
the decision to make an annotated bibliography meant that fewer citations
could beincluded. In deciding which articles to include in this update, the
bibliographers considered the emphasis placed on the gerontological as
well as legal aspects of whatever topics were being discussed. Thus, some
articles were excluded because the bibliographers felt that they did not fo-
cus enough on the elderly or have a strong enough connection with the
law.

Excluded altogether from this bibliography were publications directed
toward the general public (e.g., self-help publications and articles from
popular magazines), book reviews, newspaper articles, and other articles
reporting new laws or other legal developments concerning the elderly
without incorporating much analysis or commentary. Although included
in some of the previous updates, conference proceedings, dissertations, and
government documents were aso excluded from this update. In addition,
the bibliography is limited to English language publications and empha-
sizes “Gerontology and the Law” from an American perspective. How-
ever, some works offering an international perspective were included.
Also, new editions of previously published books were included, though
for books that had more than one edition published during the time period
covered by this update, only the most recent edition was included.

The bibliographers searched online databases periodically during
1998 and early 1999. Many of the searches conducted during the Spring
and Summer of 1998 were rerun in December 1998 and February 1999.

The following databases were consulted for this update:

2. 56S. CAL. L. REv. 289 (1982); 57 S. CAL. L. REV. 631 (1984); 60 S. CAL. L. REV. 897
(1987); 64 S. CAL. L. REv. 1675 (1991); 69 S. CAL. L. REv. 287 (1995).
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Ageline (produced by the American Association of Retired Persons)”

Books in Print (produced by R.R. Bowker Co.)"

Legal Resource Index (produced by Information Access Co.;
searched via Westlaw)

Journals and Law Reviews (Westlaw database)

Social Scisearch (produced by the Institute for Scientific”
Information)

As in previous updates to this bibliography, citations do not conform
completely to The Bluebook: A Uniform System of Citation. In particular,
names of publishers and places of publication are included in the book ci-
tations and the titles of law reviews and other journals are not abbreviated
in the article citations.
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BROWN, DAVID K. INTRODUCTION TO PuBLIC PoLICY: AN AGING
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1999] GERONTOLOGY AND THE LAW 1465

This book examines public policies, programs, and services designed
to meet the needs of older Americans. The author discusses how fed-
era initiatives for the elderly have expanded during the past four dec-
ades. Among the topics he coversin this book are health care reform
efforts, long term care, managed care, and how state-local and state-
federal interactions affect programs for the elderly. A summary of
the activities of the 1995 White House Conference on Aging and an
examination of efforts to reform Social Security are also included.
The conclusion includes a substantive discussion of possible future
policy initiatives.

Cox, HAROLD, ED. AGING, 12TH ED. Guilford, CT: Dushkin Publishing
Group, 1998. This book is an anthology of essays discussing the
problems and opportunities confronting older adults. The essays are
organized into eight categories. The categories include the phenome-
non of aging, the quality of later life, societal attitudes toward old
age, problems and potentials created by the aging process, the social
implications of early retirement, the experience of dying, living envi-
ronments in later life, and social policies, programs, and services for
older adults.

FROLIK, LAWRENCE A. & KAPLAN, RICHARD L. ELDER LAW IN A
NUTSHELL. St. Paul, MN: West Publishing, 1995. One of the West
Group’s “In a Nutshell” series, this book provides a comprehensive
overview of legal issues concerning the elderly. It is directed at law-
yers, law students, educators, social workers, medical professionals,
and others who work with the elderly. Topics covered include ethical
considerations, health care decison making, Medicare/Medicaid,
long-term care insurance, nursing homes and housing options, guardi-
anships, age discrimination in employment, and elder abuse and ne-
glect. A table of casesisalso included.

Kapp, MARSHALL B. KEY WORDS IN ETHICS, LAW AND AGING: A GUIDE
TO CONTEMPORARY USAGE. New York: Springer Publishing Com-
pany, 1995. Thisis an annotated glossary designed to reduce the lin-
guistic confusion surrounding many legal and ethical terms and
phrases found in the gerontology literature. The book is arranged al-
phabetically and definitions of the common usage of the words are
provided along with subsidiary definitions. Related terms are cross-
referenced. The focus of the book is on legal and ethical concepts
which may be encountered in health and human services administra-
tion, to the exclusion of other areas which affect the elderly, such as
disabilities, housing, recreation, and property.
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MOON, MARILYN & MULVEY, JANEMARIE. ENTITLEMENTS AND THE
ELDERLY: PROTECTING PROMISES, RECOGNIZING REALITY. Wash-
ington, D.C.: Urban Institute Press, 1996. In this examination of the
three major entitlement programs available to older Americans (i.e.,
Social Security, Medicare, and Medicaid), the authors argue for
maintaining entitlements for the elderly within the recognized con-
straints posed by the current budget climate and an aging population.
The authors propose changes to entitlement programs involving less
frequent cost-of-living increases, shortening the process for raising
the eligibility age for full Social Security benefits, and implementing
an expansion of public long term care services. The conclusion states
that constructive reforms may require additional spending in some ar-
eas and large cutsin others.

POSNER, RICHARD A. AGING AND OLD AGE. Chicago: University of Chi-
cago Press, 1995. The author, a judge on the U.S. Seventh Circuit
Court of Appesls, is aleading advocate of the “Law and Economics’
philosophy, which he applies to social and legal issues concerning the
elderly. He argues that economic theory is a more appropriate model
than biology, psychology, sociology, philosophy, or other natural or
social science disciplines for explaining the behavior and attitudes as-
sociated with aging and the development of public policies concern-
ing the elderly. The book is divided into three parts. “Aging and Old
Age as Social, Biological and Economic Phenomena’ presents an
overview of aging and old age in the United States and relevant eco-
nomic theories. “The Economic Theory Elaborated and Applied” ex-
plores in detail the theories described in the first part. The book con-
cludes with a section entitled “Normative Issues’ that examines the
implications of the economic theory on elder law.

SCHARLACH, ANDREW E. & KAYE, LENARD W., EDS. CONTROVERSIAL
ISSUES IN AGING. Boston: Allyn and Bacon, 1997. Organized in a
debate format, this book examines 20 controversial issues that have
arisen because of the changing societal and public policy conceptions
of the aged in the United States. Each debate includes a position
statement and a rebuttal. Topics include reducing Social Security
benefits for upper income individuals, means testing for Medicare
coverage, dismantling the public agencies serving the elderly, and
private versus public sector financing of long term medical care.

SCHWARTZ, RONALD J. LAW & AGING: ESSENTIALS OF ELDER LAW.
Dallas: Pearson Publications, 1998. This book is intended to be used
as a textbook and provides an overview of the current issues in elder
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care law. There are fourteen chapters and they cover a wide range of
topics of relevance to elderly Americans, including advance direc-
tives, patients' rights, entitlement programs, and estate and financial
planning. Each chapter is presented in an outline format with ques-
tions, notes to readers, and alist of relevant resources included.

Articles

Binstock, Robert H. Public Policies on Aging in the Twenty-First Century.
9 STANFORD LAW & PoLicy ReviEw 311 (1998). This article re-
views public policies that have been adopted over the past 60 yearsin
order to improve social conditions and medical care for older Ameri-
cans. The first section analyzes the evolution of social and political
attitudes toward older persons. The author describes how negative
stereotypes of the elderly have been replaced by the “ compassionate
ageism” that has become the overarching motivation for the majority
of policy initiatives focused on geriatric issues. The second part of
the article explores the uncertain future of Social Security and Medi-
care and the problems of financing long term care. The author ex-
amines various reform measures designed to keep Social Security
solvent, the fiscal outlook for Medicare, and recent policy changes
aimed at containing the costs associated with these programs. He
provides an explanation of the Balanced Budget Act of 1997, legida
tion designed to encourage the development of managed care organi-
zations (MCOs) and Medical Savings Accounts (MSAS) to replace
traditional open-ended, fee-for-service plans. The final section in-
cludes a discussion of the politics of aging. The author critiques the
“senior power” model of advocating for social programs designed
solely to ameliorate the problems of the elderly while ignoring the
problems faced by other segments of the population and concludes
that it is neither an “empirically valid nor conceptualy sound” ap-
proach.

Gonyea, Judith G. Age-Based Policies and the Oldest-Old. 19
GENERATIONS 25 (Fall 1995). This article discusses public policy is-
sues related to the oldest-old, defined as those over 75 years of age.
The article describes the needs of these individuals and their depend-
ency on increasingly scrutinized large national expenditures. The ar-
ticle also describes how national policies are focused on restructuring
entitlements to older Americans. These structural changes include
means testing, reducing Medicare coverage, raising the age for eligi-
bility, and increasing taxation of Social Security benefits. The article
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suggests that the oldest-old may have the most to gain by changes to
entitlement programs. In addition, the article asserts that the best way
to achieve equity against the catastrophic costs of long-term care
services may be through a functionally-based and not an aged-based
program.

Hemp, Susan J. & Nyberg, Cheryl R. Elder Law: A Guide to Key Re-

sources. 3 THE ELDER LAW JOURNAL 1 (1995). This research guide
is for individuals undertaking legal research related to the elderly.
The guide identifies and describes books, periodicals (though not in-
dividua articles), library reference tools, databases, electronic discus-
sion groups, organizations, and U.S. government agencies that pub-
lish useful materials related to the elderly. Most of the print sources
included in this guide are from the mid-1980s. The guide includes
three appendices: Appendix A provides a listing (organized by state)
of aging agencies, bar association committees and sections, law
school courses and clinics, and state law publications, Appendix B
lists acronyms related to elder law; and Appendix C lists related sub-
ject headings and index terms used in library catalogs, periodical in-
dexes, and other bibliographic sources.

Villa, Vaentine M. and others. Economic Diversity and an Aging Popula-

tion: The Impact of Public Policy and Economic Trends. 21
GENERATIONS 13 (Summer 1997). The authors analyze the effects of
recent public policies and economic trends on the economic status of
older Americans. The authors present statistics to show how a num-
ber of elderly subgroups are economically vulnerable. They discuss
how the tax cuts and large military spending of the 1980s “brought
pressure to reduce domestic spending,” resulting in public policies
aimed at cost containment, decreasing eligibility for Medicare bene-
fits, and increasing privatization of services without regard to the im-
pact on the elderly. The authors conclude that policy proposals must
be designed to ensure “an economically secure old age” for all
Americans.

INCOME MAINTENANCE AND FINANCIAL/RETIREMENT
PLANNING

A. GENERAL WORKS/MISCELLANY (INCLUDING PRIVATE
PENSIONS)

Books



1999] GERONTOLOGY AND THE LAW 1469

BODIE, ZVI AND OTHERS, EDS. SECURING EMPLOYER-BASED PENSIONS:
AN INTERNATIONAL PERSPECTIVE. Philadelphia: University of Penn-
sylvania Press, 1996. This book explores the need for increased pen-
sion security for citizens of developed and developing nations. The
book includes a summary of facts concerning public and private pen-
sions throughout the world and an evaluation of the positive and
negative aspects of these pension systems. Examples are provided
illustrating the role sensible tax, insurance and funding policies, in-
vestment management, and actuarial oversight play in building and
maintaining successful public and private pension systems.

CostA, DORA L. THE EVOLUTION OF RETIREMENT: AN AMERICAN
EcoNoMIC HISTORY, 1880-1990. Chicago: University of Chicago
Press, 1998. This book is a survey of how people financed their re-
tirements in the United States during the late 19th century and most
of the 20th century. Through the use of historical census data, the
author shows that during the 19th century, people financed their re-
tirements through Union Army pensions. During the 1920s and
1930s, many states began to provide pensions to the elderly who were
needy. These state pension programs were replaced by federal Social
Security Old Age Assistance and Old Age Insurance programs. The
growth of these programs was a result of the availability of revenue
resources and the efforts of elderly pressure groups who brought at-
tention to these programs and fought for continued government finan-
cia support of them.

MAINTAINING PROSPERITY IN AN AGING SOCIETY. Paris: Organization for
Economic Cooperation and Development, 1998. This book explains
the multifaceted fiscal, social, health, and education policies neces-
sary for maintaining the prosperity of people in Organization for
Economic Cooperation and Development (OECD) countries. The
book includes a description of a multidisciplinary study undertaken to
develop the most effective public policy strategies for the mainte-
nance of prosperity in OECD countries. Among those strategies are
encouraging people to work longer and reforming public pension
systems to reward individuals who remain in the work force.

McGILL, DAN M. AND OTHERS. FUNDAMENTALS OF PRIVATE PENSIONS,
7TH ED. Philadelphia: University of Pennsylvania Press, 1996. This
book provides an overview of private pension plans in the United
States. Divided into five main sections, the book examines the regu-
latory environment governing pension plans, the various forms of re-
tirement plans available to workers, the economics of pensions, the
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funding and accounting environment of private employer-sponsored
retirement plans, and the handling of assets in employer-sponsored
pension plans.

Articles

Baumann, Timothy R. Family Limited Partnerships, Trusts, or Limited
Liability Corporations: Which Should the Elderly Choose? 3 THE
ELDER LAW JOURNAL 111 (1995). This article discusses the advan-
tages and disadvantages of three financial planning devices (family
limited partnerships (FLPs), trusts, and limited liability companies
(LLCs)) and whether the elderly should use them. The author de-
scribes how these devices can help individuals protect their assets and
save taxes. The author also evaluates how recent court cases and
statutes have affected the potential effectiveness of these devices. He
concludes that FLPs, which offer less asset protection than trusts,
should not be used by elderly clients. He believes that LLCs, on the
other hand, do provide the elderly with unique advantages and,
though a new device, may be worth employing in conjunction with
trusts.

Dilley, Patricia E. The Evolution of Entitlement: Retirement Income and
the Praoblem of Integrating Private Pensions and Social Security. 30
LoOYoLA OF Los ANGELES LAW ReviEw 1063 (1997). This article
provides a critique of “pension integration,” whereby private pension
benefits are coordinated and correlated with Social Security benefits,
resulting in “lower proportionate pension benefits to low-wage workers
than to high wage workers . . . .” The author argues that pension inte-
gration violates basic entitlement principles that are at the heart of our
system of “liberal democratic capitalism.” The article begins with a
theoretical discussion concerning the function of retirement entitlement.
Thisis followed by a historical look at America' s earnings-based enti-
tlement structure and how the dua public-private retirement system de-
veloped. The author then focuses on the topic of pension integration,
discussing the origin of integration rules, how they have been used, and
the attempts made to reform them. She concludes by reviewing various
critiques of pension integration and arguing for its elimination.

Fronstin, Paul. Employee Benefits, Retirement Patterns, and Implications
for Increased Work Life. 184 EBRI I1ssUE BRIEF 1 (April 1997). The
author explores why policy makers are concerned about the trend to-
ward early retirement and its relation to Social Security, Medicare,
and employee hedth and retirement benefits. The author also ex-
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plores the implications for policies designed to reverse the growth in
early retirement and raise the eligibility age for Social Security and
Medicare. The article includes a review of the role economic incen-
tives play in early retirement decisions and a summary of empirical
literature on the retirement process. The author notes that changing
public policy to reverse early retirements would reduce employer
flexibility and interfere with the ability of employersto alter compen-
sation packages for individual employees.

Hardy, Melissa A. & Kruse, Kim S. Realigning Retirement Income: The
Palitics of Growth. 22 GENERATIONS 22 (Spring 1998). The authors
discuss income adequacy and individual equity in pension programs
for people who belong to the baby boom generation. Members of this
group are the first group of people who are expected to assume more
direct responsibility for financing their own retirement. This respon-
sibility is the result of economic changes that occurred during the
1970s and 1980s. The authors discuss various reform proposals for
Socia Security and the reasons why these reform proposals share the
common theme that individuals must take more responsibility for
funding their own retirement. The authors argue that Social Secu-
rity’s system of taxation and benefits has historically attempted to
balance two principles, adequacy and individual equity, but that re-
cent changes have shifted the adequacy/equity balance by increasing
taxes and decreasing benefits for higher wage workers.

Minda, Gary. Aging Workersin the Postindustrial Era. 26 STETSON LAW
ReEVIEW 561 (1996). This article explores the emerging intersection
of elder law and employment law. The article describes how at-will
employment affects older workers (defined in this article as workers
over the age of forty) in an environment of “restructuring” and
“downsizing.” The author argues that the downsizing of aging work-
ers represents “a threat to our society by undermining morale, . . .
widening income inequality, exacerbating the pending retirement cri-
sis, and further deepening the unemployability of elderly workers.”
The author suggests that scholars and practitioners from the fields of
employment and elder law collaborate to deal with “the coming
challenge of an ever increasing, aging world in the postindustrial

age.”

Villani, Patricia J. & Roberto, Karen A. Retirement Decision-Making:
Gender Issues and Policy Implications. 9(1) JOURNAL OF WOMEN
AND AGING 151 (1997). Much of the research on retirement deci-
sion-making and retirement planning focuses on men in the labor
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force. This article examines the retirement decision-making process
from the perspectives of both older men and older women. The
authors make recommendations for policy changes, including the
elimination of discrimination against women in the workplace. The
authors suggest that gender bias in current research results in outdated
social policies that fail to address the concerns of women. They ar-
gue that extensive research is required to develop and implement in-
novative pre-retirement planning programs that assist all workers and
that more longitudinal studies comparing the behaviors of men and
women in the workplace should be performed to eliminate gender-
based discrimination in retirement policies.

Voirin, Michel. Private and Public Pension Schemes: Elements of a Com-
parative Approach. 48(3-4) INTERNATIONAL SOCIAL SECURITY
REVIEW 91 (1995). This article presents a summary of the major
trends in public and private pension schemes. The author applies a
matrix as an analytical tool to compare public and private pension
systems. In addition, the author explains the benefits and conse-
guences for businesses, workers, and states when private pension
plans are developed and used to fill the gaps left by public pension
plans. He concludes that differences existing between public schemes
in different countries cannot always explain why the private schemes
have developed unequally.

B. SOCIAL SECURITY/PUBLIC PENSIONS
Books

AARON, HENRY J. AND OTHERS. THERE WHEN YOU NEED IT: SAVING
SOCIAL SECURITY FOR FUTURE GENERATIONS OF AMERICANS. New
York: Century Foundation Press; Washington, D.C.: Distributed by
Brookings Institution Press, 1998. The authors argue that the predic-
tions that the Social Security system will fail due to rising costs and
an increase in the number of people who are expected to retire are
greatly exaggerated. The authors discuss the economic circumstances
that different generations have faced and analyze how changes in the
Social Security system have affected life in the United States. The
authors examine various economic assumptions which underlie cur-
rent reform efforts and scrutinize proposals to privatize Social Secu-
rity by transforming it from an insurance program to a system of In-
dividua Retirement Accounts.
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BALL, ROBERT M. STRAIGHT TALK ABOUT SOCIAL SECURITY: AN
ANALYSIS OF THE ISSUES IN THE CURRENT DEBATE. New York:
Century Foundation Press; Washington, D.C.: Distributed by Brook-
ings Institution Press, 1998. In this book, the author attempts to cor-
rect the misinformation that has been reported about the future fi-
nancing of the Social Security system. Much of this misinformation
has become part of conventional wisdom and has added to a growing
lack of confidence in the Social Security system. The author also
analyzes various privatization proposals and discusses ideas for re-
form.

CARTER, MARSHALL N. & SHIPMAN, WILLIAM G. PROMISES TO KEEF:
SAVING SOCIAL SECURITY’'S DREAM. Washington, D.C.: Regnery
Publishing, 1996. The authors explore the impending financial col-
lapse of the Social Security system and argue for the privatization of
the current system through the creation of Personal Social Security
Accounts. Under this system, participants would have a full range of
investment options for their personaly controlled accounts, which
would be funded by mandatory payroll deductions. The authors argue
that Personal Social Security Accounts will increase the U.S. savings
rate, raise the level of retirement benefits, and reduce payroll taxes.
A review of the origins and history of Social Security and an expla-
nation of the future problems faced by the Social Security system due
to the impending retirement of baby boomers are also provided.

DIAMOND, PETER A. AND OTHERS, EDS. SOCIAL SECURITY: WHAT ROLE
FOR THE FUTURE? Washington, D.C.: National Academy of Social
Insurance: Distributed worldwide by the Brookings Institution Press,
1996. This book examines the future of old-age protection in the
United States under the present Social Security system. Included in
this discussion is an analysis of Socia Security from economic, actu-
arial, and public policy perspectives. The book also explores the im-
pact of mortality levels, birth rates, inflation, wage levels, and pen-
sion benefits on the income of future retirees. A review of socia
security programs from around the world and recent social security
reformsin Chile are included.

KINGSON, ERIC R. & SCHULZz, JAMES H., EDS. SOCIAL SECURITY IN THE
21sT CENTURY. New York: Oxford University Press, 1997. This
collection of 18 essays focuses on the challenges faced by Socia Se-
curity in the twenty-first century. An overview of the Social Security
system and its historical development introduces the problems facing
Social Security. Among the solutions proposed in this book for
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solving the problems faced by Social Security are means testing and
altering the income alocation system for people with disabilities.
Other topics covered in this book are gender equity in the provision of
Socia Security benefits, the effects of Social Security on work and
the economy, and the contradictions between high public support for
Social Security and low public confidence in the system.

LIGHT, PAUL C. STILL ARTFUL WORK: THE CONTINUING POLITICS OF
SOCIAL SECURITY REFORM, 2ND ED. New York: McGraw-Hill, 1995.
This book describes the passage of the 1983 legislation that enabled
the Social Security system to remain solvent. The book discusses the
roles of the president and Congress in resolving this crisis, the func-
tions of the Social Security system, the economic and demographic
assumptions which precipitated the crisis, and the events which lead
up to solving the crisis.

MIDGLEY, JAMES & SHERRADEN, MICHAEL W., EDS. ALTERNATIVES TO
SOCIAL SECURITY: AN INTERNATIONAL INQUIRY. Westport, CT:
Auburn House, 1997. This book provides an international perspective
on the debate over reforming the United States Social Security sys-
tem. An examination of the history of Social Security and the current
problems affecting Social Security’s fiscal viability, economic devel-
opment, and managerial efficiency introduce the discussion. The
book also provides a detailed analysis of the social security systems
in Australia, Singapore, and Hong Kong and a critique of the new so-
cia security system in Chile. In addition, outlines of changes taking
place in the British and Kenyan social security systems are included.
These international models serve as a basis for predicting changes
that may occur in the Social Security system in the United States.

REPORT OF THE 1994-1996 ADVISORY COUNCIL ON SOCIAL SECURITY.
Washington, D.C.: Advisory Council on Socia Security, 1997. This
two-volume set reports on the findings and recommendations of the
1994-1996 Advisory Council on Social Security. Volume one identi-
fies areas of concern regarding the financial soundness of Social Se-
curity and discusses three options for reform. These options include
maintaining benefits through an increase in income taxes on benefits,
creating individual accounts with a portion of payroll taxes allocated
to self-directed accounts, and creating mechanisms for placing the
majority of payroll taxes into self-directed personal security accounts.
Volume two provides a summary of the technical panel’s statements
on the trends and issues pertaining to retirement savings.
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Articles

Bosworth, Barry & Burtless, Gary. Budget Crunch: Population Ageing in
Rich Countries. 15 BROOKINGS REVIEW 10 (Summer 1997). Al-
though industrialized nations all face the challenge of an increasingly
older population, a consensus about this issue has not emerged. This
article analyzes the funding difficulties confronting the social security
systems in the United States, France, Germany, Japan, and the United
Kingdom. An analysis of the demographic changes and the avail-
ability of public programs in each country underscores the fact that
each country is affected by aging differently. The authors explore
methods to restore long-term solvency to public pensions and exam-
ine four alternatives for reforming pensions. These aternatives in-
clude cutting benefits, increasing contribution rates and raising the
retirement age, and moving away from a pay-as-you-go system to one
that incorporates more “advance financing.” The authors also analyze
proposals to address the financing problem through tax increases.
The authors argue these proposals are inherently divisive because
they create dramatically different contribution and benefit levels.

Burke, Karen C. & McCouch, Grayson M.P. Women, Fairness, and Social
Security. 82 lowA LAW ReVIEW 1209 (1997). This article focuses
on the forces that have shaped the Social Security system and the
theories behind some of the current reform proposals. The authors
are particularly concerned about how the Social Security system
treats women. They argue that many of the inequities found in the
Socia Security benefit structure could be reduced by introducing
“earnings sharing” and eliminating the system of spousal benefits.
The authors explore the topic of Social Security privatization, which
they criticize because it rejects the “fundamenta premise of compul-
sory, universal participation.” They conclude that the Social Security
system “serves more than a single objective; its future depends both
on its adaptability to changing family and social patternsand on . . .
its ability to accommodate the competing goals of individual equity
and social adequacy.”

Devlin, Steven J. & Arye, Lowell. The Social Security Debate: A Finan-
cial Crisis or a New Retirement Paradigm? 21 GENERATIONS 27
(Summer 1997). This article investigates the financial and demo-
graphic challenges facing Social Security. The authors examine how
the aging of America's population is creating greater dependency
upon entitlement programs. The authors argue that this dependency
threatens the current Social Security system. The article also de-
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scribes some of the proposals from the White House Advisory Coun-
cil on Socia Security. The authors discuss the reform proposals for
privatizing Social Security. They argue that none of the current pro-
posals provides a mechanism for improving the well-being of all re-
tirees, eliminating poverty in old age, or removing economic dispari-
tiesin society.

Forman, Jonathan B. Reforming Social Security to Encourage the Elderly
to Work. 9 STANFORD LAW AND PoLICcYy REVIEW 289 (1998). This
article discusses how the Social Security system currently discourages
elderly individuas from remaining in the workforce. The author ex-
amines proposals that would encourage the elderly to continue working
beyond the age of 62. Among the proposals the author recommends is
the creation of Individual Social Security Retirement Accounts (1SS
RAS) for employees who decide to work past age 62. 1SSRA accounts
would grow through both investment income and “any Social Security
contributions attributable to earnings after age sixty-two.” The author
believes the ISSRA system would be beneficia to both older Ameri-
cans aswell asthe country asawhole.

Forman, Jonathan B. Whose Pension Is It Anyway?: Protecting Spousal
Rights in a Privatized Social Security System. 76 NORTH CAROLINA
LAW REVIEW 1653 (1998). This article discusses proposals to pri-
vatize the Social Security system through a system of “individua re-
tirement savings accounts’” (IRSAs). These accounts would function
“much like today’ s Individual Retirement Accounts. . . and employer
401(k) savings plans.” The author first provides an overview of the
Social Security system and examines the need for reform. With re-
spect to IRSAS, the author is primarily concerned that protections be
put in place to ensure that spouses receive adequate income. The
author “outlines a modest proposal for spousal protections under [a
system of] IRSAS.”

Kingson, Eric & Quadagno, Jill. Social Security: Marketing Radical Re-
form. 19 GENERATIONS 43 (Fall 1995). This article provides a re-
view of the current Social Security financing problem and selected
proposals for restoring the long-term solvency of the Social Security
trust fund. Proposalsto reform Social Security include means testing,
privatization, and scaling back benefits. The authors conclude by
suggesting that the projected financing problems should be addressed
through a combination of tax increases and benefit reductions. They
argue that unless this is accomplished, the Social Security system will
be destroyed.
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Moore, Kathryn L. Privatization of Social Security: Misguided Reform.
71 TEMPLE LAW REVIEW 131 (1998). This article describes some of
the pending proposals to privatize the Social Security system and dis-
cusses some of the practical and theoretical arguments against priva-
tization. The practical drawbacks to privatizing that are discussed in
the article are the exposure of employees to investment risk and the
transition costs that will be incurred as a result of the shift to a
“funded system.” The theoretical arguments are based on the view
that privatization proposals “promote misguided paternalism . . .” and
“misconceive the role [S]ocia [S]ecurity should play in our national
security system.” The author concludes that while privatization pro-
posals are becoming increasingly popular, they are not “the solution
to [S]ocia [S]ecurity’ s long-term funding difficulties.”

Quadagno, Jill. Social Security and the Myth of the Entitlement “ Crisis.”
36 GERONTOLOGIST 391 (1996). The author discusses two central
ideological themes in the “entitlement crisis’ debate. The first theme
is that entitlement spending is “crowding out” funds for other social
needs and programs. The second theme is that the current types and
amount of support given to individuals are unsustainable. The author
believes that the long-term projections used by the critics of the So-
cial Security system to argue that the system is failing are inaccurate
and have generated a fictional crisis. According to the author, the
“entitlement crisis’ has not had an impact on actual policies, but the
perception of crisis is undermining the public’s confidence in the So-
cia Security system. The perception of acrisis has allowed critics to
propose radical reforms such as means testing and privatizing the So-
cia Security system. The author believes that these proposals un-
dermine the moral framework that supports the Social Security sys-
tem and erodes public support for the system.

Thompson, Lawrence H. Principles of Financing Social Security Pen-
sions. 49(3) INTERNATIONAL SOCIAL SECURITY REVIEW 45 (1996).
The author provides a framework for the debate on the financing of
Social Security pensions. The article is divided into four sections.
The first section discusses the rationale for government intervention
in the market for retirement income, the factors that determine the so-
cia costs of supporting pensioners, the mechanisms used to deliver
support to pensioners, the allocation of costs, and the role played by
political and cultural influences in determining the actual economic
impact of a particular institution. The second section examines how
the burden of providing support to retirees can be lightened. The
third section focuses on the distribution of benefits. The fourth sec-
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tion examines the challenges of maintaining an economically and po-
litically viable system over a period of time.

Walker, David M. Looming Retirement Crisis. 22(2) EMPLOYEE
BENEFITS JOURNAL 17 (1997). The author argues that there is an im-
pending retirement crisis in the United States and how this crisis will
lead to the financial instability of the Social Security and Medicare
programs. The author suggests several approaches for averting the
retirement crisis. These strategies include raising the retirement age,
eliminating disincentives to work, adding a supplementa savings ac-
count to Social Security, and revising policies governing Medicare
eligibility.

Wheeler, Peter M. & Kearney, John R. Income Protection for the Aged in
the 21st Century: A Framework to Help Inform the Debate. 59
SOCIAL SECURITY BULLETIN 3 (Summer 1996). This article evalu-
ates some of the options available to reform the Social Security sys-
tem in the United States. The authors describe how the values of
fairness, adequacy, and efficiency are embodied in the Social Security
system and examine the relationship between Social Security and
economic growth. They also describe various mechanisms that pro-
vide old-age income protection throughout the world and discuss the
advantages and disadvantages of each system. They use the experi-
ences of other countries to analyze each of the proposed changes to
Social Security that are described in the article.

Williamson, John. Should Women Support the Privatization of Social Se-
curity? 40 CHALLENGE 97 (July-August 1997). This article analyzes
the potential impact on women of proposals to privatize Social Secu-
rity. The author argues that the proposals endorsed by the 1995 Ad-
visory Council on Social Security will result in higher rates of pov-
erty and near poverty among older women. According to the author,
under privatization schemes, women will have greater difficulty in
meeting the proposed increase from 35 to 38 years of work necessary
to obtain benefits. In addition, because of lower income levels,
women are limited in their ability to invest in the stock market (or
make similar investments) and withstand income losses caused by
downturns in the stock market and national economy. The author
proposes changes to the Socia Security system designed to avoid the
creation of gender bias.
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I11. AGE DISCRIMINATION
A. GENERAL WORKSMISCELLANY

Articles

Schneider, Elizabeth K. The ADA—A Little Used Tool to Remedy Nursing
Home Discrimination. 28 THE UNIVERSITY OF TOLEDO LAW REVIEW
489 (1997). The author argues that because of the anticipated
changes in the age composition of the population, the Americans with
Disabilities Act of 1990 (ADA) will become an important tool in the
prevention of disability-based discrimination against nursing home
residents, particularly the mentally impaired and those suffering from
infectious diseases. Specifically, the Act has the potentia to protect
nursing home residents “from being denied admission to a nursing
home, from impermissible transfers or discharges, and from discrimi-
nation in the receipt of services.” The author argues that those who
specialize in health care law must understand the ADA and educate
nursing home professionals about its potential impact.

Shoemaker, Paul A. An Equity Analysis of Tax Policy Towards the El-
derly. 68 TAX NOTES 615 (1995). The author questions the different
tax treatments of elderly and non-elderly taxpayers. Based on a sur-
vey of taxpayers from the Internal Revenue Service Panel of Individ-
ual Tax Returns and a comparison of tax liabilities one year before
and one year after reaching the age of 65, the author demonstrates
that both horizontal equity and vertical equity decreased after taxpay-
ers reached the age of 65. He contends that these results prove that
current federal tax policy is misguided and discriminates against the
elderly. He concludes by advocating legidative tax changesin the ar-
eas of equity and marginal tax rates to remedy the age discrimination
inherent in the current federal income tax code.

Whitton, Linda S. Ageism: Paternalism and Prejudice. 46 DEPAUL LAW
ReVIEW 453 (1997). This article examines the factors shaping “our
individual and collective attitudes about age” and the impact of these
attitudes on lawyers, legidators, and judges. The article also exam-
ines the impact of ageism in the health care profession and on the de-
velopment of health care public policies. The author reviews current
research regarding the actual effects of aging and discusses some
common myths and stereotypes about aging as well. She argues that
ageism results in “paternalistic interventions that encourage depend-
ency and decrease autonomy” and that ageism in the health care pro-
fession can result in “undertreatment or nontreatment of the elderly.”
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She points to guardianship and adult protective statutes and cases to
demonstrate how ageism has negatively affected the legal profession
and concludes that the legal profession has an obligation “to ensure
that ageist stereotypes do not become rebuttable presumptions’ which
elderly citizens must overcome to maintain their rights.

B. AGE DISCRIMINATION IN EMPLOYMENT

1. GENERAL WORKS/MISCELLANY
Books

AMERICAN ASSOCIATION OF RETIRED PERSONS WOMEN'S INITIATIVE &
WOMEN’S LEGAL DEFENSE FUND. EMPLOYMENT DISCRIMINATION
AGAINST MIDLIFE AND OLDER WOMEN: VOLUME |: How COURTS
TREAT SEX-AND-AGE DISCRIMINATION CASES, A REPORT. Wash-
ington, D.C.: American Association of Retired Persons, 1996. This
study examines 335 judicial opinions involving sex and age discrimi-
nation decided between 1975 and 1995. The report documents the
fact-specific nature of the majority of decisions and the often idiosyn-
cratic applications of the law. In addition, the report demonstrates
that a significant number of discrimination claims were not evaluated
on the merits of the claims but instead, were decided on procedural
grounds. The book also compares plaintiffs success rates in state
and federal courts. The study demonstrates that results in state and
federal courts were virtually identical, with 41 percent of plaintiffsin
federal court succeeding and 40 percent of plaintiffs in state court
succeeding.

Articles

Butler-Brust, Lisa A. Protecting Older Americans Working for Foreign
Employers from Age Discrimination in Employment. 65 FORDHAM
LAw RevIEW 2535 (1997). The author argues for the applicability of
the Age Discrimination in Employment Act (ADEA) to Americans
employed in the United States by foreign-owned companies. Several
courts have ruled that the ADEA is enforceable against foreign-
owned employers in the United States; however, two federal courts
have disagreed. The author argues that a subsequent amendment to
the ADEA by the Older Americans Act Amendments of 1984 was
intended to limit the extraterritorial impact of the ADEA to American
employers and not to exempt foreign employers in the U.S. The
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author discusses why the ADEA should apply to such foreign em-
ployers.

Crawshaw-Lewis, Stacey. “Overpaid” Older Workers and the Age Dis-
crimination in Employment Act. 71 WASHINGTON LAW REVIEW 769
(1996). This article reviews the legislative history of the ADEA and
demonstrates that Congress passed the ADEA in response to concerns
that inaccurate stereotypes about older workers were fueling dis-
crimination in employment situations. The article includes a review
of ADEA cases decided between 1984 and 1995 to illustrate the high
incidence of cases involving older workers allegedly fired or not
hired because of the higher salaries earned by these more experienced
workers. In addition, the article explores the application of several
court cases including Biggins v. Hazen Paper Co. In this decision,
the U.S. Supreme Court strengthened ADEA claims by focusing on
the importance of age stereotyping. It also weakened claims, how-
ever, by holding that seniority based discrimination is distinct from
age discrimination. The author argues that in ADEA cases, courts
should give more consideration to whether stereotypes about older
workers played arole in the employment decisions at issue.

Eglit, Howard C. The Age Discrimination in Employment Act at Thirty:
Where It's Been, Where It Is Today, Where It's Going. 31
UNIVERSITY OF RICHMOND LAW REVIEW 579 (1997). This article
begins with a review of the ADEA’s first twenty years. The second
part of the article examines empirical data (from 1996) regarding
ADEA litigants and litigation. In the third part of the article, the
author examines demographic and scientific data regarding workers
in the workforce. The author concludes by discussing some of the
important legal and structural issues that he believes will “occupy the
attention of employees, employers, lawyers, courts, and maybe even
legislators in the next five, ten, even fifteen years.”

Fentonmiller, Keith R. The Continuing Validity of Disparate Impact
Analysis for Federal-Sector Age Discrimination Claims. 47
AMERICAN UNIVERSITY LAW REVIEW 1071 (1998). This article fo-
cuses on the issue of “whether disparate impact analysis is appropri-

atein ADEA cases against federal-sector employers. . ..” In contrast
to disparate treatment analysis, disparate impact analysis does not
“require[ ] a showing of specific discriminatory intent . . . .” The

author begins with a discussion of disparate treatment and disparate
impact analyses in employment discrimination cases, with particular
emphasis on the ADEA. The remaining parts of the article present
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arguments in favor of using disparate impact analysis in both federal-
sector as well as private-sector ADEA cases.

Gillin, C.T. Political Elites and Regulatory Bureaucrats: A Case Study
Concerning Age Discrimination. 8(1) JOURNAL OF AGING AND
SociAL PoLicy 77 (1996). The author critiques the ideological con-
structs under which the Equal Employment Opportunity Commission
(EEOC) enforces the ADEA. The author argues that the enforcement
of the ADEA is fundamentally flawed because of the political com-
promises that created the ADEA. Under the origina legislation, the
EEOC was not given strong enforcement authority. The elimination
of the statute of limitations for ADEA claims under the Civil Rights
Act of 1991 strengthened the EEOC's ability to enforce the ADEA.
Despite these changes, the ability to enforce the ADEA remains lim-
ited. The percentage of ADEA charges litigated by the EEOC is one-
half of one percent and more than half of the age-based charges are
dismissed after afinding of “no cause.”

Hood, Constance K. Age Discrimination in Employment and the Ameri-
cans with Disabilities Act: “ A Second Bite at the Apple” 6 THE
ELDER LAW JOURNAL 1 (1998). The ADEA prohibits an employer
from discriminating against an older employee because of age, except
where age constitutes a “bona fide occupational qualification”
(BFOQ). The ADEA permits an employer to consider reasonable
health factors in its employment decisions. The author notes that
many older Americans have lost employment discrimination suits
where their employers have persuaded the courts that age discrmina-
tion was justified based on the better health of the younger employ-
ees. The author analyzes whether the Americans with Disabilities
Act (ADA) will influence the outcome of ADEA cases. The author
discusses the history of the ADA, the Supreme Court’s narrow con-
struction of BFOQ, and the ADA’s definition of a disabled person.
Two evidentiary scenarios are discussed and with respect to each one,
the author concludes that a BFOQ defense under the ADEA would
not survive an ADA challenge. The author concludes by comparing
the procedures for bringing ADA and ADEA claims and noting that
an employee can file both claims simultaneously.

Issacharoff, Samuel & Harris, EricaW. |s Age Discrimination Really Age
Discrimination?: The ADEA’s Unnatural Solution. 72 NEw Y ORK
UNIVERSITY LAW REVIEW 780 (1997). The authors of this article ar-
gue that the ADEA is fundamentally flawed because it was based on
the “classic” antidiscrimination model used to protect disadvantaged
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groups, as opposed to taking into account the unique aspects of age
discrimination. According to the authors, the classic model is inap-
propriate in the age discrimination context because it is designed to
address problems occurring at the hiring stage of employment,
wheresas the “source of concern for older employees is overwhelm-
ingly at thetail end of alifetime of employment.” They argue that by
not drafting appropriate age discrimination legislation, Congress,
through the ADEA amendments, has allowed older workers to receive
a “special interest capture of unjustified wealth.” They conclude by
advocating changes in the law that will eliminate windfalls while at
the same time, grant older Americans “additional opportunity and
dignity” in the workforce.

Jolls, Christine. Hands-Tying and the Age Discrimination in Employment
Act. 74 TEXASLAW REVIEW 1813 (1996). This article examines the
justification of the ADEA from a “hands-tying” perspective. “Hands-
tying refers to a commitment not to engage in behavior that is attrac-
tive in the short term but ultimately destructive of long-term goals.”
In this article, the author focuses on the rationale behind tying the
hands of employers by preventing them from terminating or other-
wise discriminating against older employees because they command
higher wages than equally qualified younger workers. The author
concludes that hands-tying is justified in this context and best accom-
plished through the ADEA (as opposed to another legal doctrine such
as the law of wrongful discharge). The author also discusses court
interpretations of the ADEA that logically follow from the hands-
tying analysis.

Minda, Gary. Opportunistic Downsizing of Aging Workers: The 1990s
Version of Age and Pension Discrimination in Employment. 48
HASTINGS LAW JOURNAL 511 (1997). The author examines the im-
pact of “opportunistic downsizing,” which he defines as downsizing
that is“implemented to exploit the vulnerable position of alate-career
employee who cannot easily leave the [employment] relation-

ship....” The author argues that this type of downsizing “conflicts
with the congressional purpose underlying both [the] ADEA and
ERISA .. ..” The article begins with an examination of how older

workers have been negatively affected by downsizing. The author
then examines the current state of the law as it pertains to downsizing
and the impact that judicial attitudes have had on the law. He argues
the case for applying age and pension discrimination law to the prac-
tice of opportunistic downsizing, which he believes will both exacer-
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bate the pending retirement crisis and “further advance the slow death
of the American work ethic” if it is not regul ated.

Rutherglen, George. From Race to Age: The Expanding Scope of Em-
ployment Discrimination Law. 24 JOURNAL OF LEGAL STUDIES 491
(1995). This article analyzes the differences between Title V11 of the
1964 Civil Rights Act, which prohibits discrimination based on race
and gender, and the ADEA. Individuas litigating claims under the
ADEA differ significantly from those filing claims under Title VII.
The author presents the “results of an empirical study of employment
discrimination cases in seven cities around the nation.” The author
surveyed claims brought under the ADEA and found that claims are
brought predominantly by “white males who are relatively well off in
status, positions, and pay.” These claims mainly allege discrimina-
tory discharge and result in significantly higher money judgments
than those recovered from other claims of employment discrimina-
tion. The author argues that the ADEA can no longer “be justified in
terms of opening opportunities to a historically disfavored group,”
and that new justifications for the ADEA need to be supplied.

2. EMPLOYEE BENEFITS
Articles

Garen, John and others. Pensions, Non-Discrimination Policies, and the
Employment of Older Workers. 36 QUARTERLY REVIEW OF
EcoNoMICs AND FINANCE 417 (1996). This article poses the ques-
tion of whether the presence of a defined benefit pension plan, in
conjunction with nondiscriminatory policies, deters firms from hiring
older workers instead of untrained, entry level workers. The authors
initially hypothesized that defined contribution plans, which are age-
neutral, would not have this effect. Their study demonstrated that
employers who offered defined contribution pension plans did not
differentiate between workers on the basis of age when hiring. Em-
ployers who offered defined benefit pension plans employed older
workers, but tended not to hire these workers for entry level jobs.

Lussier, Richard J. Title 1l of the Older Workers Benefit Protection Act: A
License for Age Discrimination? The Problem Identified and Pro-
posed Solutions. 35 HARVARD JOURNAL ON LEGISLATION 189
(1998). This article examines Title Il of the Older Workers Benefit
Protection Act which was passed in 1990 by Congress to ensure that
when employees waive their rights to bring age discrimination
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claims, they do so knowingly and voluntarily, rather than under du-
ress, coercion or mistake. In this article, the author argues that the
Act, as it is currently written and interpreted by the courts, does not
adequately protect employees. The central point of the author’s ar-
gument is that the statute does not require an employer to provide its
employee with information regarding his replacement at the time of
the waiver, thereby defeating the purpose of the 1990 Act. Also,
some courts have held that an employee must return severance bene-
fits before being alowed to bring an ADEA suit, thereby deterring the
employee from bringing such an action. The author proposes an
amendment to the Older Workers Benefit Protection Act that would
help to correct these problems and offer added protections to both
employees and employers.

McMorrow, Judith A. Retirement Incentives in the Twenty First Century:
The Move Toward Employer Control of the ADEA. 31 UNIVERSITY
OF RICHMOND LAW REVIEW 795 (1997). This article examines the
role of the ADEA in helping to shape and reinforce retirement policy
in the United States. The author argues that retirement incentives
(benefits employers provide which are “not included as a regular and
permanent part of a pension plan”) will play an increasingly impor-
tant role “as employers attempt to alter retirement patterns among
their workers.” She aso discusses how the current ADEA, as inter-
preted, “is providing employers with increased control and autonomy
in how to structure those incentives’ and the public policy conse-
guences of this private control. The author is concerned that retire-
ment incentives are likely to interfere with both the non-
discrimination goals of the ADEA as well as the goals that are re-
flected in our national retirement policies.

IV. HEALTH CARE
A. GENERAL WORKS/MISCELLANY

Books

SMITH, GEORGE P. LEGAL AND HEALTHCARE ETHICS FOR THE ELDERLY.
Washington, D.C.: Taylor & Francis, 1996. The author presents an
overview of the law pertaining to health care for the elderly and re-
lated bioethical issues. The first part of the book provides a discus-
sion of aging from sociological, medical, and demographic perspec-
tives. The second part of the book provides a description of
“bureaucratic medicine” and itsrole in the care of the elderly and ex-
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plores the ethical obligations with respect to health care delivery.
This part also examines the proper role of medical technology in light
of concerns about the “whole patient” and the patient’s autonomy.
The book concludes with a chapter examining the future of long-term
care.

Articles

Houtepen, Rob. Meaning of Old Age and the Distribution of Health-Care
Resources. 15 AGEING AND SOCIETY 219 (1995). This article ex-
plores the meaning of old age in the context of the distribution of
health care resources. This article defines old age based on the values
of libera individualism. The theme of liberal individualism is further
explored using the works of Harry Moody and Thomas Cole. The
conclusion discusses changing the meaning of old age, so that the
needs of the population at the local level are factored into account,
rather than generalizing to alarger global one and changing the prac-
tice of distributing health care resources. The author argues that in-
stead of distributing health care resources based on regulated com-
munitarian interpretations of the value of old age, resources should be
distributed based on a general standard where individual needs are
considered.

Kapp, Marshall B. De Facto Health-Care Rationing by Age. 19 JOURNAL
OF LEGAL MEDICINE 323 (1998). This article examines the implicit
age-based rationing that is taking place in hospitals and other health
care settings. The author relies on medical evidence to demonstrate
that this type of rationing is occurring and discusses the ethical, eco-
nomic, and legal implications of this form of “de facto age discrimi-
nation.”

Riley, Trish. Sates Perspective on Managed Care for the Elderly. 22
GENERATIONS 69 (Summer 1998). The author discusses managed
care for older adults from the states' perspective. In the padt, states
have been reluctant to move older Medicaid beneficiaries into man-
aged care programs. However, states have begun to see the benefits
of managed care for those eligible for Medicare and Medicaid. The
author examines the various approaches states have been taking to
provide managed care for older adults. She also discusses the con-
cerns that have been raised about whether these new plans will meet
the standards that are applied to other managed care organi zations.

Robinson, Gail K. and others. Managed Care Policy: Meeting the Mental
Health Needs of the Aged? 22 GENERATIONS 58 (Summer 1998).
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The authors describe various approaches taken by states to manage
publicly financed mental health services for the elderly. States that
design Medicaid managed care programs must decide the important
matter of whether or not to integrate mental health services into the
general health managed care program. Generally, states have sepa-
rated specialized mental health services from other health services,
however, the authors believe that this trend is fading and will be re-
placed by more integrated arrangements as more funds are directed
into managed care programs.

Smith, George P., 1. Patient Dumping: Implications for the Elderly. 6
THE ELDER LAW JOURNAL 165 (1998). The author discusses the
problem of patient dumping both before and after the enactment of
the Emergency Medical Treatment and Active Labor Act
(EMTALA). While this Act was designed to eliminate patient
dumping, the author notes that it has actually led many hospitals to
curtail emergency facilities and thereby avoid having to treat indigent
and uninsured elderly patients. He also explains how EMTALA
regulations may indirectly encourage hospitals to dump elderly pa-
tients who do not have Medicare. The article discusses both the
strengths and the weaknesses of EMTALA and recommends that
Congress strengthen the Act and incorporate aspects of effective state
and local anti-dumping programs. The author concludes by discuss-
ing society’s ethical obligations to the elderly, including the obliga-
tion of doctorsto treat indigent patients.

Wallace, Steven P. and others. The Consequences of Color-Blind Health
Policy for Older Racial and Ethnic Minorities. 9 STANFORD LAW &
PoLicy REVIEW 329 (1998). The authors analyze the phenomenon of
the growing proportion of older persons in the United States and the
increasing racial and ethnic diversity of this group. The authors dis-
cuss the fact that elderly minority individuals are in a poorer state of
health than elderly whites and argue that this disparity results from a
history of racial discrimination in the United States and the fact that
health care policies have been insensitive to the needs of racial and
ethnic minorities. The authors review recent public policies affecting
Medicare, Medicaid, and cash assistance programs for poor and dis-
abled persons and argue that evidence exists that race-neutral policy
initiatives hurt the health status of older minorities more than the
health status of elderly whites. They argue that racial and ethnic gaps
with respect to the health status of older Americans will only widen if
public policies do not take into account the racial and ethnic dispari-
tiesthat already exist.
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B. LONG TERM CARE/NURSING HOMES
Books

EISEN, ROLAND AND SLOAN, FRANK A., EDS. LONG-TERM CARE:
ECONOMIC ISSUES AND PoLICY SOLUTIONS. Boston: Kluwer Aca
demic Publishers, 1996. This book examines economic issues and
policy solutions related to long-term care. The chapters discuss re-
search on empirical, theoretical, and policy related topics. Several of
the chapters contain cross-country comparative analyses of long-term
care systems.

GIARCHI, GEORGE G. CARING FOR OLDER EUROPEANS. COMPARATIVE
STUDIES IN 29 COUNTRIES. Brookfield, VT: Ashgate Publishing
Company, 1996. The author presents an overview of the types of care
available for older adults in Europe and discusses various socioeco-
nomic issues affecting older Europeans. Specifically, the author ex-
amines population demographics of elderly Europeans, the impact of
recent geopolitical events on the elderly, the material, social, and
spiritual deprivation facing many older Europeans, the welfare and
government programs providing formal care, and the use of informal
care to meet the needs of those cared for at home. The book is or-
ganized into 29 chapters, each addressing an individual country. The
identical format of each chapter facilitates comparisons between dif-
ferent countries.

HARRISWEHLING, JO AND OTHERS, EDS. REAL PEOPLE, REAL
PROBLEMS: AN EVALUATION OF THE LONG-TERM CARE
OMBUDSMAN PROGRAMS OF THE OLDER AMERICANS ACT. Wash-
ington, D.C.: Division of Health Care Services, Institute of Medicine,
1995. This book assesses the efficiency of the state long-term care
ombudsman programs of the Older Americans Act. The book serves
as the summary of the report of the Institute of Medicine’s Commit-
tee on State Long-Term Care Ombudsman Programs which was
commissioned by Congress through the Administration on Aging.
Ombudsman programs were created because of concernsin the 1970s
with the quality of nursing facilities, the care provided in them, and
the government’s ability to enforce regulations in them. Long-term
care ombudsmen advocate to protect the health, safety, welfare, and
rights of the ingtitutionalized elderly in nursing facilities and board
and care homes. The committee was asked by Congress to assess the
long-term ombudsman programs’ performance and to make recom-
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mendations on public policy strategiesto better achieve the programs’
goals and objectives. The conclusions of the committee are that the
ombudsman programs serve a vital public purpose and merit con-
tinuation of their present mandate.

KANE, ROSALIE A. & PENROD, JOAN D., EDS. FAMILY CAREGIVING IN AN
AGING SOCIETY: PoLicy PERSPECTIVES. Thousand Oaks, CA: Sage
Publications, 1995. This book contains eight chapters on policy-
oriented issues related to families and aging. The topics include res-
pite care, direct services to family caregivers, compensation to fami-
lies, and legal and ethical issuesin caregiving.

PyNoOS, JON & LIEBIG, PHOEBE S., EDS. HOUSING FRAIL ELDERS:
INTERNATIONAL POLICIES, PERSPECTIVES, AND PROSPECTS. Balti-
more: Johns Hopkins University Press, 1995. This book examines
global policies and trends pertaining to the housing of “frail elders.”
Shelter and care options for the “frail old” in the United States are
compared with those in Denmark, Sweden, Great Britain, the Neth-
erlands, Germany, Israel, Canada, and Australia.  The demographic
and housing status of the elderly in each country is profiled and a
summary of the successes and failures of past and current housing
strategies in each country is provided.

ROWLES, GRAHAM D. AND OTHERS, EDS. LONG-TERM CARE FOR THE
RURAL ELDERLY: NEW DIRECTIONS IN SERVICES, RESEARCH, AND
PoLicy. New York: Springer Publishing Company, 1996. The sepa-
rately authored chapters in this book review the current state of long-
term care for the elderly living in rural areas of the United States.
The tone of the book is uniformly critical of the current system of
long-term care for rural elders. The system is viewed as inadequate
because it is based on urban models which are ineffective for rural
settings. The various contributors to the book suggest reforms which
could substantially improve this system. The topics that this book
addresses include the individual components of the rural long-term
care system, institutional aspects of rural long-term care, and the ob-
stacles that delay the development of systemsto assist the elderly. In
the conclusion, the editors integrate the themes of the individua con-
tributors and identify seven principles for creating a new rural model
of long-term care.

Articles

Barnes, Alison. The Policy and Palitics of Community-Based Long-Term
Care. 19 NovA LAW REVIEW 487 (1995). This article examines how
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long-term care has evolved in the United States and “the practical and
policy justifications for including home and community-based care in
the current wave of health care reform.” The author notes that exist-
ing programs and recent health care reform proposals have not ade-
quately addressed the problems associated with our system of pro-
viding long-term care. The article includes a discussion of “specific
issues and recommendations [related to] the financing and delivery of
publicly funded home and community-based care.”

Bonifazi, Wendy L. Federal Factor: How Government Rules and Regula-
tions Have Shaped Long Term Care. 21 CONTEMPORARY LONG
TERM CARE 2 (February 1998). The author examines the ways in
which federal law has shaped long term care. In doing so, she dis-
cusses the significant pieces of federal legislation enacted since the
1960s that address long term care issues, beginning with the 1965
amendment to the Social Security Act that expanded Medicare cover-
age to include long term care and concluding with the Balanced
Budget Act of 1997 that introduced Medicare' s prospective payment
system for skilled nursing facilities. The article also includes a dis-
cussion of the Nursing Home Reform Act enacted in 1987 as part of
the Omnibus Budget Reconciliation Act

Cohen-Mansfield, Jiska and others. Autonomy for Nursing Home Resi-
dents: The Role of Regulations. 13 BEHAVIORAL SCIENCES & THE
LAW 415 (1995). This article explores the role of government regu-
lation on the autonomy of nursing home residents. Relying on inter-
views with nursing home residents, family members, nursing staff
members, and nursing home administrators, the authors highlight ar-
eas where regulations create barriers to autonomy and control. Spe-
cific problem areas include the scheduling of daily living activities,
food portions, the physical environment, and medical documentation.
The article concludes with several suggestions for maintaining the
autonomy of nursing home residents.

Edelstein, Stephanie. Assisted Living: Recent Devel opments and | ssues for
Older Consumers. 9 STANFORD LAW & PoLicYy ReVIEW 373 (1998).
This article discusses issues relating to the “assisted living” housing
option for older persons. “Assisted living” is described as an option
that “provides residents with personal care tasks. . . with an emphasis
on individual needs and preferences.” Assisted living thus attempts
to combine some supervision and medical care available in nursing
facilities with personal autonomy enjoyed by people in their own
homes. The author notes that while assisted living facilities may of-
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fer many advantages, the industry is still evolving, and there is a need
for greater monitoring of these facilities' performance and quality.

Hayley, D.C. and others. Ethical and Legal Issuesin Nursing Home Care.
156 ARCHIVES OF INTERNAL MEDICINE 249 (1996). This article dis-
cusses the ethical and legal issues confronting physicians who pro-
vide care to residents of long-term care facilities. The issues dis-
cussed include advance directives, competence and decision-making
capacity, decisions about life-sustaining treatment, abuse and neglect,
and the use of restraints and psychotropic medications.

Herrington, Elizabeth B. Strengthening the Older Americans Act’s Long-
Term Care Protection Provisions: A Call for Further Improvement of
Important State Ombudsman Programs. 5 THE ELDER LAW JOURNAL
321 (1997). This note discusses measures that need to be taken to
improve the ombudsman program, which was created by the federal
government to monitor nursing home residents' care by using om-
budsmen to “receive, investigate, and try to resolve problems or com-
plaints.” Because the program is implemented at the state level, the
role of the ombudsman varies substantially from state to state. The
author argues that poor staffing and limited authority and autonomy
impair the effectiveness of the ombudsmen. The author argues for
the establishment of a “uniform documentation system to see the ac-
tual effects of the ombudsman program,” new statutes to ensure a
more consistent level of service between states, and the use of “legal
counsel for advice, representation and consultation.”

Kapp, Marshall B. Persons with Dementia as “ Liability Magnets”: Ethi-
cal Implications. 9 JOURNAL OF CLINICAL ETHICS 66 (1998). This
article discusses the ethical issues related to the characterization of
individuals with dementia as sources of potential litigation and legal
liability. The author argues that this characterization by health and
human service providers tends to result in excessive preoccupation
with liability exposure and not enough concern about patients' rights
and welfare. The author points to situations where assisted living
providers curtail residents autonomy in the name of safety or inter-
vene in residents’ lives contrary to the expressed wishes of patients
because of fears of possible litigation. The author believes these in-
terventions are particularly inexcusable given the fact that most pro-
viders anxiety about liability are general and not tied to any specific
and identifiable lawsuit, statute, or regulation.

Keating, Norah C. and others. Bridging Policy and Research in Eldercare.
16 CANADIAN JOURNAL ON AGING 22 (Supp. 1997). The authors de-
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scribe a new paradigm that has emerged for continuing care policies
based on assumptions about formal vs. informal care and the benefits
of caring partnerships and client-centered care delivery. The authors
also describe how existing research may contribute to the new policy
paradigm and how the paradigm may influence research in the future.

Knepper, Kathleen. Involuntary Transfers and Discharges of Nursing
Home Residents Under Federal and Sate Law. 17 THE JOURNAL OF
LEGAL MEDICINE 215 (1996). This article discusses “the permissi-
bility of involuntary transfers and discharges of nursing home resi-
dents’ under federal and state regulations pertaining to nursing home
operations. The author notes that these transfers and discharges often
occur “with little consideration for the impact that relocating a resi-
dent would have on the resident’ s well-being.” The article focuses on
the protections that exist under the federal Medicaid statute and com-
pares them to the protections created under the licensure and certifi-
cation statutes and regulations of two states, Illinois and Missouri.
The author notes that “[t]hese comparisons offer fertile ground for
similar analyses under the laws of other states.” The article con-
cludes by “draw[ing] inferences about how effective the application
of the statutes and regulations in Illinois and Missouri have been in
protecting the rights of elderly individuals not to be transferred or
discharged from nursing homes without their consent.”

Kovach, Christine R. Alzheimer’s Disease: Long-Term Care Issues. 12
ISSUES IN LAW & MEDICINE 47 (1996). This article discusses issues
related to dementia care and various long-term care services and fa-
cilities available to individuals with dementia, including community-
based care, nursing homes, and special care units. The author be-
lieves that much can be done to help people with dementia and rec-
ommends that further research in this areais needed.

Meuser, Craig S. Why Government and Business Should Take a Closer
Look at Adult Day Care. 1 QUINNIPIAC HEALTH LAW JOURNAL 219
(1997). This note discusses the benefits of adult day care as an inex-
pensive and successful alternative to institutional long-term care. The
author first provides a history of adult day care in the United States
and explains how it has been regulated by state governments. He
then discusses financing issues related to adult day care and how
more federal, state, and private sector support is needed to expand the
availability of adult day care centersin the United States.

Pasaba, Janice C. & Barnes, Alison. Public-Private Partnerships and
Long-Term Care: Time for a Re-Examination? 26 STETSON LAW
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REVIEW 529 (1996). Thisarticle focuses on the ongoing debate about
“the need for long-term care for the elderly.” The authors discuss the
current acute care model system that addresses medical crises. The
authors assert that this model “is increasingly inappropriate” for ad-
dressing the needs of the growing elderly population. The authors
discuss the options for paying for long-term care and advocate a re-
examination of a program to encourage the purchase of long-term
care insurance.

Snowden, Mark & Roy-Byrne, Peter. Mental IlIness and Nursing Home
Reform: OBRA-87 Ten Years Later. 49 PSYCHIATRIC SERVICES 229
(1998). This article provides a review of the literature on the effects
of the nursing home reforms initiated by the Omnibus Budget Recon-
ciliation Act of 1987 (OBRA). The materials reviewed were obtained
from Medline searches for peer-reviewed articles from January 1985
through January 1997 and from Psychinfo searches for articles from
1967 through 1997. The data collected focused on the use of antipsy-
chotic medications, the use of physical restraints, and preadmission
screening of nursing residents. The review suggests that the reform
legidation is having its intended impact, especially in reducing the
use of antipsychotic medications and physical restraints in nursing
homes. The authors caution that there are three areas that require
greater study. These areas are the preadmission screening of nursing
home residents with mental illness, the economic costs of OBRA re-
forms, and whether there have been improvements in the overall
quality of nursing home residents’ lives.

Spitzer-Resnick, Jeffrey & Krajcinovic, Maya. Protecting the Rights of
Nursing Home Residents: How Tort Liability Interacts with Statutory
Protections. 19 NOVA LAW REVIEW 629 (1995). This article dis-
cusses the different legal avenues available to nursing home residents
whose rights have been violated. The article discusses both statutory
private causes of action (in Wisconsin, New Y ork, Illinois, and Mis-
souri) as well as common law causes of action that are particularly
important in states that do not offer adequate statutory remedies. The
authors point out some of the “procedural barriers’ that often prevent
plaintiffs from succeeding on the basis of common law theories.
They also note that a shift has occurred in the way damages are
awarded in nursing home abuse cases. Damage awards are increas-
ingly recognizing the value of older people’s lives (beyond mere “life
expectancy and earning capacity”).
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Stoudemire, A. & Smith, D.A. OBRA Regulations and the Use of Psycho-
tropic Drugs in Long-Term Care Facilities: Impact and Implications
for Geropsychiatric Care. 18 GENERAL HOSPITAL PSYCHIATRY 77
(March 1996). This article reviews the guidelines enacted by the
Omnibus Budget Reconciliation Act of 1987 (OBRA) to regulate the
use of psychotropic drugs and agents in long-term care facilities.
Among the guidelines discussed in this article are those delineating
clinical indications for administering psychotropic drugs to residents
of long-term care facilities, the responsibilities of physicians, facility
medical directors and pharmacists concerning drug use, and quality
assurance procedures designed to ensure compliance with OBRA
regulations. The authors conclude that OBRA regulations have re-
duced the use of psychotropic drugs and physical restraints in long-
term nursing facilities.

C. FINANCING LONG TERM HEALTH CARE/MEDICAID
ESTATE PLANNING

Books

MOSES, STEPHEN A. LONG-TERM CARE PuBLIC PoLICY: THE FUTURE OF
SENIORS HOUSING.  Washington, D.C.: American Seniors Housing
Program, 1995. The author discusses the impact senior housing pro-
grams have had on lower-middle and middle class market segments
currently served by Medicaid nursing homes. He also suggests that a
system should be created to educate the public about the financing of
long-term care and advocates the creation of a social safety net for
those unable to pay for their own care.

WALKER, LESLIE C. AND OTHERS, EDS. PUBLIC AND PRIVATE
RESPONSIBILITIES IN LONG-TERM CARE: FINDING THE BALANCE.
Baltimore: Johns Hopkins University Press, 1998. The various con-
tributors to this book offer differing perspectives regarding the roles
of the public and private sectors in providing and financing long-term
care for the elderly. One general theme of this book is that the tradi-
tional division of responsibilities between the public and private sec-
tors in the area of long-term care no longer provides a suitable
framework for analyzing or debating public policies concerning long-
term care financing.

Articles
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Cook, Amber R. Estate Planning with Medicaid: Qualification and Plan-

ning for the Elderly. 99 WEST VIRGINIA LAW REVIEW 155 (1996).
This article first examines the qualification criteria for Medicaid enti-
tlements (including asset limitations), the recovery by states of medi-
cal assistance from the estate of a deceased recipient, and the extent
of asset divestment. The article suggests a planning technique that
may reduce or eliminate the value of an applicant’s assets for eligi-
bility purposes and secure favorable tax treatment on the transferred
property. In addition, the article discusses the ethical considerations
for disposing of assets to qualify for Medicaid assistance.

Fliegelman, Hal & Fliegelman, Debora C. Giving Guardians the Power

To Do Medicaid Planning. 32 WAKE FOREST LAW REVIEW 341
(1997). The authors advocate the permissibility of Medicaid estate
planning by guardians of individuals who are incompetent. Accord-
ing to the authors, individuals who have been declared incompetent
should not be denied access to financial planning practices that are
otherwise afforded to competent persons. The authors begin by dis-
cussing the topics of guardianship powers and Medicaid planning
generaly. They then examine some cases in which these planning
techniques have been used and argue that judicia standards should be
applied in support of Medicaid estate planning by guardians.

Hennessy, Patrick. The Growing Risk of Dependency in Old Age: What

Role for Families and for Social Security? 50(1) INTERNATIONAL
SOCIAL SECURITY REVIEW 23 (1997). This article reviews the recent
world-wide trends in the organization and financing of long-term
care. Special attention is given to the role of families and social secu-
rity systems. The author describes three trends in long-term care oc-
curring in most Organization for Economic Cooperation and Devel-
opment (OECD) countries. These trends include the growth of
nursing home beds as an alternative to hospital-based services and the
closing of facilities that provide social care for those individuals with
less severe disabilities. The author also examines recent reforms in
OECD countries. This discussion is broadly divided between coun-
tries with systems of tax-funded health and social services and coun-
tries with socia insurance-based health care systems. The author
concludes that long-term care should be regarded as a normal risk of
growing old and that efforts should be undertaken to create a bal-
anced delivery system and provide coverage against the most cata-
strophic costs associated with long-term care.
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Johnson, Nancy L. & Sullivan, Katherine R.  Long-Term Care Financing:
Federal Policy Implications, Actions, and Options. 1 QUINNIPIAC
HEALTH LAW JOURNAL 139 (1997). This article examines the various
ways long-term care is financed in the United States and the various
congressional laws that have been passed in recent years to both ease
the financial burden of families coping with chronic health conditions
and encourage the purchase of private long-term care coverage.
Among the topics the authors cover are Medicaid coverage for long-
term care, spousal impoverishment protections, transfers of assets, es-
tate recovery, and long-term care insurance. The authors conclude by
recommending additional federal legislation pertaining to long-term
care financing.

Kapp, Marshall B. Taking a Long Term View of Long-Term Care: ‘Right’-
siziing Terms of the Discussion. 1 QUINNIPIAC HEALTH LAW
JOURNAL 123 (1997). This essay presents “some of the more salient
themes running through current writings’ regarding the need for new
governmental approaches with respect to entitlements for the elderly,
particularly relating to the financing of long-term care. The author
believes that too much of the earlier literature about long-term care
financing “took place in isolation from consideration of other major
public entitlement programs for the elderly,” and he recommends a
more integrated approach that examines the combined effects of all
types of entitlement programs on the elderly and the nation.

Margolis, Harry S. A Proposal for Reform of Medicaid Rules Governing
Coverage of Nursing Home Care. 9 STANFORD LAW & PoLicy
ReviEw 303 (1998). The author argues that Congress recently
passed Medicaid eligibility laws (which limit the effectiveness of es-
tate planning techniques to preserve one's assets) are complicated,
poorly drafted, and unfair. The author surveys the different types of
sources available to pay for nursing home costs and explains the
Medicare eligibility rules. The author provides several possible solu-
tions for reforming Medicare €eligibility and the “transfer of assets”
rules.

Regan, Shawn P. Medicaid Estate Planning: Congress Ersatz Solution
for Long-Term Health Care. 44 CATHOLIC UNIVERSITY LAW
ReEVIEW 1217 (1995). This comment explores “the Medicaid €ligi-
bility rules that allow many people to shelter . . . assets in order to
qualify for taxpayer-financed long-term health care benefits, while
requiring others to deplete their entire life savings to receive the same
assistance.” The author provides a review of previous congressional
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initiatives designed to prevent individuals from qualifying for Medi-
caid through divestiture and an explanation of the new eligibility
rules enacted as part of the Omnibus Budget Reconciliation Act of
1993. The author concludes that the new legidlation fails to address
“the underlying problem prompting Medicaid planning—the lack of
long-term care financing options.”

Szczygiel, Anthony. Long Term Care Coverage: The Role of Advocacy.
44 UNIVERSITY OF KANSAS LAW REVIEW 721 (1996). The author
presents a consumer analysis of Medicare, the Department of Veter-
ans Affairs (VA) assistance programs, and private insurance funding
for long-term care. The author argues that these programs are unco-
ordinated, overlapping, and missing critical areas of coverage.

Torch, Louis D. Spousal Impoverishment or Enrichment? An Assessment
of Asset and Income Transfers by Medicaid Applicants. 4 THE ELDER
LAW JOURNAL 459 (1996). This article examines what happens when
the ingtitutionalization of a spouse in a long-term care facility occurs
and how that situation impacts the financial stability of an elderly
couple. The article focuses on regulations governing transfers of in-
come and assets between an institutionalized and a community (i.e.,
non-institutionalized) spouse. Such regulations provide a safety net
for community spouses. The article aso provides an overview of
Medicaid and a brief history of the Medicare Catastrophic Coverage
Act of 1988. The author aso discusses the 1993 Omnibus Recon-
ciliation Act, which placed additional restrictions on the transfer of
assets. The author objects to any further restrictions on asset trans-
fers.

Zeman, LauraH. Estate Planning: Ethical Considerations of Using Medi-
caid to Plan for Long-Term Medical Care for the Elderly. 13
QUINNIPIAC PROBATE LAW JOURNAL 187 (1998). This article exam-
ines the ethical considerations regarding Medicaid estate planning tech-
niques used by elder law attorneys to help their clients become eligible
for long-term care coverage. In discussing these ethical issues, the
author makes a distinction between the proper role of the attorney “as
an advocate for her client” and the proper role of the legidature “as a
policy maker for the public.” The author begins by discussing the lega
framework regarding Medicaid estate planning, including some of the
loopholesin the law that Congress has closed in recent years. She then
analyzes some of the estate planning techniques that attorneys utilize on
behalf of their clients. Thisisfollowed by adiscussion of the ethical is-
sues facing attorneys and legidators. The author concludesthat it is the
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responsibility of Congress to close the remaining loopholes regarding
Medicaid estate planning and that attorneys have a duty to inform their
clients of al viable planning techniques that fall “within the parameters
of the law.”

Zieger, Jon M. The State Giveth and the State Taketh Away: In Pursuit of
a Practical Approach to Medicaid Estate Recovery. 5 THE ELDER
LAW JOURNAL 359 (1997). The author of this note examines Medicaid
estate recovery programs, whereby “the cost of medical assistance pro-
vided to aMedicaid recipient becomes a debt of the recipient’s estate or
the estate of the recipient’s surviving spouse.” The author discussesthe
goals of such programs and considers how effective states have been in
achieving these goals. He aso discusses “planning strategies for
avoiding estate recovery ...” and presents a “model estate recovery
plan” that is designed to balance the fiscal needs of the state with the fi-
nancial security needs of recipients and their surviving families.

D. COMPETENCY/CAPACITY FOR DECISION MAKING
(INCLUDING GUARDIANSHIPS)

Books

SMYER, MICHAEL AND OTHERS, EDS. OLDER ADULTS' DECISION-MAKING
AND THE LAW. New York: Springer Publishing Company, 1996. The
individually authored chapters in this book examine the legal and
ethical issues pertaining to the competency of older adults. Among
the topics covered in the book are the involvement of the elderly in
health care decisions, assessing the capacity for decision-making,
mechanisms for dealing with the consequences of incapacity, alterna-
tives to guardianship, and guardianship reform.

ZIMNY, GEORGE H. & GROSSBERG, GEORGE T., EDS. GUARDIANSHIP OF
THE ELDERLY: PSYCHIATRIC AND JUDICIAL ASPECTS. New York:
Springer Publishing Company, 1998. This book covers various legal
aspects of the guardianship process, including the process of assess-
ing competency, judicia procedures and decision-making in guardi-
anship cases, and the monitoring of guardians to prevent abuse of the
wards. The book provides a basic explanation of guardianship and a
set of related definitions. The book also presents an actual guardian-
ship case as well as a discussion of how empirical research studies
have contributed to guardianship reform.

Articles
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Andrews, Mark D. The Elderly in Guardianship: A Crisis of Constitu-
tional Proportions. 5 THE ELDER LAW JOURNAL 75 (1997). The
author of this note critiques the current state of guardianship systems
in the United States. The author argues that the interests of the eld-
erly are being undermined by the current guardianship systems. The
author contends that the elderly are denied their constitutional rights
by both federal and state governments because of the reluctance to
enact new laws or to reform existing legislation concerning guardian-
ship procedures. The author identifies the compelling constitutional
and policy reasons to change the guardianship system. He concludes
that the imposition of guardianship on many elderly persons severely
curtails their rights and liberties.

Frolik, Lawrence A. Guardianship Reform: When the Best is the Enemy of
the Good. 9 STANFORD LAW & PoLICY REVIEW 347 (1998). This
article is an assessment of the guardianship reforms of the 1970s and
1980s. Although there have been procedural improvements in the
guardianship system, more radical reforms have not occurred. The
author argues that current reformers wish for too-perfect a guardian-
ship system, endangering the benefits that past reformers have
achieved. The author argues that reformers should concentrate on
educating judges about the reforms that are in existence and stress the
importance of embracing autonomy and independence for the elderly.

Gorman, Warren F. Testamentary Capacity in Alzheimer’s Disease. 4
THE ELDER LAW JOURNAL 225 (1996). This article examines
whether Alzheimer’s sufferers have testamentary capacity (i.e., “the
mental competence to execute a will”). The author discusses the
standards that are used to assess testamentary capacity and the fact
that courts focus on the lucidity of the testator at the time the will was
executed. The author discusses some of the appellate court cases in
which the courts held that the testators were “ * Alzheimer’s but com-
petent.” ” The article concludes with a discussion of the role of the
medical expert in proving testamentary capacity.

Holmes, Christy. Surrogate Decisionmaking in the 90s: Learning to Re-
spect Our Elders. 28 UNIVERSITY OF TOLEDO LAW REVIEW 605
(1997). This comment begins with a historic perspective on the
guardianship system and an evaluation of current practices under re-
cently passed state laws. The author argues for “less intrusive means
of surrogate decisionmaking in certain circumstances,” and evaluates
the efforts made towards this objective. She believes that surrogate
decisonmakers need to be held more accountable and that courts
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need to do a better job of protecting the rights of the elderly during
the guardianship hearing. Additionally, she argues that statutes need
to recognize that older people have “the right to make ‘bad’ deci-
sions.”

Johns, A. Frank & Bowers, Vicki J. Guardianship Folly: The Misgovern-
ment of Parens Patriae and the Forecast of Its Crumbling Linkage to
Unprotected Older Americans in the Twenty-First Century—A March
of Folly? Or Just a Mask of Virtual Reality? 27 STETSON LAwW
ReEVIEW 1 (1997). This article describes how guardianship has been
“misgoverned” in England, Greece, Rome, and America. The authors
focus primarily on the unmet needs of older Americans and explore
the breakdown in the judicial administration of guardianships and
conservatorships. The authors also analyze several decades of em-
pirical research and legal changes pertaining to guardianships. They
conclude that a*“mask of virtual reality” hides the nature of the prob-
lems with guardianships. They note that unless the mask is removed
and measures to reform the guardianship system are passed, older
Americans face continued threats to their autonomy and individual
rights.

Kapp, Marshall B. Medical Decisionmaking for Older Adults in Institu-
tional Settings: |s Beneficence Dead in an Age of Risk Management?
11 ISSUES IN LAW & MEDICINE 29 (1995). This article explores the
tensions within nursing facilities between providing ethical and be-
neficent care to residents on one hand and the preoccupation with le-
gal and financial risk management on the other. The article concen-
trates on the unintended consequences of regulations and efforts to
ameliorate the ethical tensions through the creation of ethics com-
mittees cognizant of the tensions.

Kapp, Marshal B. The “Voluntary” Satus of Nursing Facility Admis-
sions. Legal, Practical, and Public Policy Implications. 24 NEw
ENGLAND JOURNAL ON CRIMINAL AND CivIL CONFINEMENT 1
(1998). This article examines the legal, policy, and practica issues
pertaining to the “voluntary” admission of incompetent or questionably
competent individuals into nursing facilities. The author notes that
while nursing facilities ordinarily do not question the voluntariness of
such individuals admissions in cases where no legally authorized sur-
rogate decision makers exist, admission directors appear to be increas-
ingly apprehensive about admitting such individuals into their facilities.
The author presents his observations based on research he conducted in
1996-97. His research consisted, in part, of interviews with nursing
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home and hospital personnel, regulatory officials, and others knowl-
edgeable about nursing facilities. These interviewees were asked
whether nursing facilities are in fact increasingly becoming reluctant to
admit someone unless that person “or a surrogate has clear lega
authority to consent voluntarily to admission.” They were also asked
guestions concerning what policies and measures may be appropriate
for dealing with the negative consequences resulting from this in-
creased reluctance to admit certain individuals, how nursing facilities
evaluate decison-making capacity, and whether changed admission
practices have led to more guardians being appointed for the purpose of
giving consent to nursing facility placement.

Novak, Mark & Novak, Sean M. Clear Today, Uncertain Tomorrow:
Competency and Legal Guardianship, and the Role of the Lawyer in
Serving the Needs of Cognitively Impaired Clients. 74 NORTH
DAKOTA LAW REVIEW 295 (1998). This article describes the role and
responsibilities of attorneys in evaluating their cognitively impaired
clients competency and capacity. The authors note that “[c]ognitive
impairment will be a growing issue for attorneys.” The article de-
scribes situations requiring an attorney to act against the wishes of a
client and support a shift of decisional authority from the client to an-
other individual. The authors recommend that attorneys “understand
the concepts of capacity and competency for elderly clients as they
are now being developed by medical and social science.” In this arti-
cle, competency and capacity are viewed on a continuum and attor-
neys are urged to recommend the “least restrictive solution” in cases
of incompetency or incapacity.

Rein, Jan E. Ethics and the Questionably Competent Client: What the
Model Rules Say and Don't Say. 9 STANFORD LAwW AND PoLIcY
REVIEW 241 (1998). This article examines how the ABA Model Rules
of Professional Conduct offer elder law attorneys little guidance when it
comes to dealing with ethical issues arising from a client’s mental im-
pairment. The author addresses such questions as whether “ethically
safe’ actions by attorneys are “helpful or harmful to the impaired cli-
ent” and under what circumstancesit is appropriate for attorneys to take
protective action, such as seeking guardianship on behalf of an inca
pacitated client. The author concludes by providing “suggestions for
prevention and reform.”

Whitton, Linda S. Caring for the Incapacitated—A Case for Nonprofit
Surrogate Decision Makers in the Twenty-First Century. 64
UNIVERSITY OF CINCINNATI LAW REVIEW 879 (1996). This article
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explores the subject of surrogate decision makers and the idea of
“permitting competent individuals to appoint nonprofit organizations
as agents under durable powers when an appropriate individual is un-
available to serve in that capacity.” The author notes that while
“corporate fiduciaries are commonly delegated financial durable
powers and trust powers, this practice has not yet extended to delega-
tion of powers over the person, such as health care authority.” The
author proposes that nonprofit agents be alowed to have delegable
durable health care powers so that competent persons who are without
appropriate individual agents may avoid guardianship and achieve
greater self-determination.

E. RIGHT TO DIE/DECISIONS ABOUT DYING (INCLUDING
ADVANCE DIRECTIVEYS)

Articles

Horttor, Bretton J. A Survey of Living Will and Advanced Health Care Di-
rectives. 74 NORTH DAKOTA LAW REVIEW 233 (1998). This article
surveys selected state statutes concerning end-of-life treatment deci-
sions, living wills, health care agent designation laws, and surrogate
decision maker laws. The article is useful for comparing and con-
trasting differences in state laws and regulations governing these
forms of decision making.

Kapp, Marshal B. Old Folks on the Sippery Sope: Elderly Patients and
Physician-Assisted Suicide. 35 DUQUESNE LAW REVIEW 443 (1996).
This article outlines the reasons why legalizing physician-assisted
suicide would lead to a “moral dippery slope toward unintended con-
sequences that amost everyone would condemn.” The author, in
making his argument, briefly examines issues such as decision mak-
ing capacity, voluntariness, and ageism in the health care system. He
also briefly discusses some alternatives to physician-assisted suicide.

Larson, Edward J. & Eaton, Thomas A. The Limits of Advance Directives:
A History and Assessment of the Patient Self-Determination Act. 32
WAKE FOREST LAW REVIEW 249 (1997). This article discusses the
merits and limitations of the Patient Self-Determination Act. The
authors describe the legidative history of and policy considerations
behind the Act. The article also includes a description and analysis of
the empirical studies conducted to assess the Act’ s effectiveness. The
authors argue that the Act has had only a “modest” impact at best,
that the use of advance directives will remain limited, and that alter-
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native modes of health care treatment decision making will need to be
developed.

Meisel, Alan. Barriers to Forgoing Nutrition and Hydration in Nursing
Homes. 21 AMERICAN JOURNAL OF LAW & MEDICINE 335 (1995).
Like competent patients in a hospital, competent nursing home pa
tients have the right to forego artificial nutrition and hydration, ac-
cording to the author. He explains why it is often more difficult to
forego such therapies in anursing home than in a hospital setting. He
suggests that this situation could be remedied with clearer state regu-
lations and nursing home policies.

Morgan, Rebecca C. & Sutherland, D. Dixon. Last Rights? Confronting
Physician-Assisted Suicide in Law and Society: Legal Liturgies on
Physician-Assisted Suicide. 26 STETSON LAW REVIEW 481 (1996).
The authors examine three different models reflecting the various
fronts in which the physician-assisted suicide debate has taken place:
1) litigation, 2) legidlation, and 3) “the direct participation of doc-
tors.” The authors discuss the ideas and assumptions about autonomy
or self-determination contained within each model and the ethical is-
sues that arise. The article concludes with a “Model State Act to
Authorize and Regulate Physician-Assisted Suicide” that was drafted
by a team of lawyers, physicians, academics, and members of the
Hemlock Society.

Young, ErnleW.D. Ethical Issues at the End of Life. 9 STANFORD LAW &
PoLicy REVIEW 267 (1998). This article discusses ethical issues re-
lated to end of life decisions and the challenge facing “courts, legis-
latures, health care professionals and bioethicists to discern humane
and morally acceptable ways of assisting patients and their families as
death approaches.” The author provides a historical perspective and
also examines where our society is headed with respect to these is-
sues. The author concludes by reviewing possible solutions to some
of the specific problems discussed in the article.

V. SOCIAL POLICY/SOCIAL ISSUES
A. SOCIAL POLICY

Books

COCKERHAM, WILLIAM C. THIS AGING SOCIETY, 2ND ED. Upper Saddle
River, NJ Prentice Hall, 1997. This book reviews the literature on
the social aspects of the aging experience and the impact an increas-
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ingly older population has on society. This discussion is based on an
examination of the demography of aging in the United States and a
comparison of demographic changes in the United States and the rest
of the world. This book also examines the effects of ageism, as well
as gender and race discrimination, on the aging experience. The book
includes a description of employment and retirement trends, discusses
their effects on older persons, and concludes with a discussion of fu-
ture retirement and social policy trends.

SMITH, GREGORY C., ED. STRENGTHENING AGING FAMILIES. DIVERSITY
IN PRACTICE AND PoLicy. Thousand Oaks, CA: Sage Publications,
1995. This book examines a variety of approaches to social work
with aging families of different types and focuses on the changing
nature of the family and the needs of a diverse group of elderly family
members. Each of the chapters is authored by either a family practi-
tioner or social worker and includes discussions of diverse issues af-
fecting both individual family members and the entire family unit.
The chapters also suggest ways to strengthen family functioning. The
book is organized into three sections: Part One addresses issues faced
by many aging families, such as care for the frail elderly, institutional
care, and relating to siblings in later life; Part Two examines issues
affecting special aging populations, including how the aged care for
adult family members with lifelong disabilities; Part Three focuses on
the diversity within family dynamics, including understanding
intergenerational issues and considerations of the family’s ethnic
and/or cultural heritage.

Articles

Francis, Leslie P. Elderly Immigrants: What Should They Expect of the
Social Safety Net? 5 THE ELDER LAW JOURNAL 229 (1997). Thisar-
ticle discusses the impact of the Personal Responsibility and Work
Opportunity Reconciliation Act of 1996 (PRWORA) and the Bal-
anced Budget Act of 1997 (BBA) on elderly immigrants. The author
argues that PRWORA, which took away federal benefits from immi-
grants, is unjustifiable as applied to elderly immigrants, “particularly
the incompetent or ill,” who depend heavily on SSI and Medicaid.
While the BBA restored some of these lost benefits to immigrants
who resided in the United States before the passage of PRWORA, it
still leaves even these immigrants without an adequate social safety
net, according to the author. She concludes that federal benefits
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should be restored to all elderly immigrants, at least to the extent that
they “provide a safety net to cushion the effects of catastrophe.”

French, Kyle G. The Elderly and the Discriminatory Use of Genetic In-
formation. 5 THE ELDER LAW JOURNAL 147 (1997). This note be-
gins with an overview of the science of genetic testing. The author
then describes why the elderly are susceptible to genetic information
discrimination by insurers and how insurers use this information.
This is followed by an examination of laws and legislative proposals
designed to limit this type of discrimination. The author concludes
by providing suggestions to assist elder law practitioners deal effec-
tively with genetic information issues.

Goodin, Robert E. & Gibson, Diane. Rights, Young and Old. 17 OXFORD
JOURNAL OF LEGAL STUDIES 185 (1997). The authors explore the
plights of the very young and very old, specifically infants and the
mentally infirm elderly, who between them pose difficult questions
for the “Choice Theory” and “Interest Theory” of rights. Both of
these “prevailing theories of rights’ are problematic when applied to
the mentally infirm elderly because such individuals lack “the capac-
ity for reasoned choice” and have interests that cannot be easily sur-
mised. The authors argue that for reasons of theory and practice, the
proper treatment of the immature young and mentally infirm elderly
by society should be based on duties and obligations towards these
two groups rather than on individual rights and claims.

High, Dallas M. & Doole, Mary M. Ethical and Legal Issuesin Conduct-
ing Research Involving Elderly Subjects. 13 BEHAVIORAL SCIENCES
& THE LAW 319 (1995). The authors discuss how the elderly are in-
creasingly becoming the subject of biomedical and behavioral re-
search. Thistrend is a result of the fact that the elderly are now the
fastest growing segment of the population and the resulting societal
desire to improve the quality of life of the elderly. The authors be-
lieve that behavioral and medical research carries a profound obliga-
tion to protect the rights and welfare of research subjects and raises
important ethical and legal concerns. This article discusses whether
older subjects should be treated as a special class and the ethical and
legal issues surrounding informed consent from elderly subjects.
Among the specific topics addressed in this article are surro-
gate/proxy consent procedures in research, the recruitment of elderly
subjects, conflicts of interest, problems related to institutional re-
search, and risk/benefit analyses. The authors conclude by offering
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several recommendations and practical guidelines for conducting cur-
rent and future research involving the elderly.

Holstein, Martha. Opening New Spaces: Aging and the Millennium. 10(1)
JOURNAL OF AGING AND SOCIAL PoLIcy 1 (1998). The author argues
for the use of critical gerontology and socia ethics to develop new
ways of thinking about aging. The author refutes media reports that
have suggested that cutting social programs for the elderly will cause
little harm to the aged. She argues that while these media reports
have shaped the public’'s opinion, they have ignored the impact of
race, gender, and class that research in the political economy of aging
has analyzed. She discusses the fact that elderly people still face in-
justices, despite recent achievements, and recommends that research-
ers continue to analyze the conditions that have a negative impact on
the elderly.

Hudson, Robert B. The Evolution of the Welfare State: Shifting Rights and
Responsibilities for the Old. 48(1) INTERNATIONAL SOCIAL SECURITY
ReEVIEW 3 (1995). This article discusses the pressures on the contem-
porary welfare state and the changes occurring in the condition of the
aged populations in industrial nations. The author discusses the role
that “economic liberalism” has played in contributing to these pres-
sures and changes. The author notes that those who have built and
witnessed the successes of contemporary social welfare programs in
the United States and European countries are alarmed by the threats
posed to such values as universalism, adequacy, and solidarity. The
author suggests how these values can be preserved.

Kapp, Marshall B. Decisional Capacity, Older Human Research Subjects,
and IRBs. Beyond Forms and Guidelines. 9 STANFORD LAW &
PoLicy ReEVIEW 359 (1998). This article analyzes and suggests im-
provements for Institutional Review Boards (IRBs) at two stages: the
initial protocol and post-approval. The author believes that initially,
the IRB should look to see whether the protocol provides for and
specifies an adequate means of determining the decisional capacity of
research subjects. During post-approval, better monitoring of the
changing capacity of subjects is necessary. The author recommends
the use of proxies and third-party observers to help with this moni-
toring. He concludes that while a number of ideas for increasing the
role of IRBs have been proposed, the costs of imposing new duties
must be weighed against the benefits, and a proper balance must be
struck. He recommends that pilot studies be conducted before regu-
lations are imposed upon investigators.
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Korzec, Rebecca A Feminist View of American Elder Law. 28
UNIVERSITY OF TOLEDO LAW REVIEW 547 (1997). This article offers
a feminist perspective on significant elder law issues, “particularly
the feminist jurisprudence of care.” The author notes that the tradi-
tional approach to American elder law has promoted “autonomy, per-
sonal responsibility, rationality, and individualism,” while the femi-
nist approach “rejects these traditional concepts in favor of solidarity,
empathy and community responsibility.” The author advocates gen-
der-neutral policies that would promote the equal participation of men
and women in the workforce as well as in the fulfillment of family re-
sponsibilities at home.

Krain, Mark A. Policy Implications for a Society Aging Well: Employ-
ment, Retirement, Education, and Leisure Policies for the 21st Cen-
tury. 39 AMERICAN BEHAVIORAL SCIENTIST 131 (1995). Thisarticle
examines the concept of “aging well,” which has become very popu-
lar in both academic and popular cultures. The author discusses the
significant changes taking place with respect to work and retirement
and how these changes could potentially affect the elderly quite se-
verely. The author argues that for people to age well, everyone must
work toward the adoption of “social policy that will facilitate our ad-
aptation to the oncoming changes.” The author discusses why aging
well for the individual and society is best done by reconceptualizing
the individual’s “life course” (i.e., moving away from traditional no-
tions of what education, work, and leisure options are available to in-
dividuals at different points in their lives). The author concludes by
suggesting some “socia policy objectives to facilitate the changes
and to alleviate key problems suffered by those caught in the transi-
tions.”

Morris, Robert & Caro, Francis G. The Young-Old, Productive Aging, and
Public Policy. 19 GENERATIONS 32 (Fall 1995). This article ad-
dresses the issue of “near old” (aged 55-64) and “young old” (65-74)
individuals who are not members of the full-time work force but may
still be productive workers. The authors discuss how opportunities
can be created for these groups through paid employment and how
projects can encourage elders to volunteer for community activities.
The authors also provide a literature review on the issues of retire-
ment and volunteering.

Narayanan, Usha. The Government’s Role in Fostering the Relationship
Between Adult Children and Their Elder Parents: From Filial Re-
sponsibility Lawsto . . . What? A Cross-Cultural Perspective. 4 THE
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ELDER LAW JOURNAL 369 (1996). The author begins this note by
discussing the costs of social programs for the elderly and the role
that families may play in containing these costs. The author describes
current United States policies that promote families financially sup-
porting their elderly relatives and contrasts these policies with Japa-
nese policies that promote family support by fostering social relation-
ships that encourage this value. The author describes the benefits of
policies that promote family responsibility for elders by encouraging
closer social relationships in contrast to mandating a financial duty
statutorily.

B. VICTIMIZATION OF THE ELDERLY
Books

BIGGS, SIMON AND OTHERS. ELDER ABUSE IN PERSPECTIVE. Philadel-
phia: Open University Press, 1995. This book examines how the
maltreatment of older adults is defined, theorized, and researched and
explores the most effective methods of intervention and prevention.
The book also provides an explanatory framework of elder abuse that
is based on an analysis of the socia position of older adults in the
United Kingdom and other Western societies, and provides some
theoretical understanding that may be lacking in the practice of social
gerontology. The authors place the problem of elder abuse in its so-
cial and historical context and focus attention on the forms of abuse
within families, communities, and institutions such as hospitals and
residential homes.

Articles

Blair, Joann. “Honor Thy Father and Thy Mother” —But for How
Long?—Adult Children’s Duty to Care for and Protect Elderly Par-
ents. 35 UNIVERSITY OF LOUISVILLE JOURNAL OF FAMILY LAW 765
(1997). The author of this note discusses the scope of the elder abuse
problem and how the law has been inadequate in this area. While re-
porting and criminal liability statutes have been enacted to address
the problem of elder abuse and neglect, “ some statutes are unconsti-
tutionally vague” and others do not go far enough, according to the
author. The author explores the pros and cons of imposing a “legal
duty on adult children to care for and protect their elderly parents.”
She concludes that creating such a duty of care is necessary in order
to solve the elder abuse problem.
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Frank, Judith A. Preneed Funeral Plans: The Case for Uniformity. 4 THE
ELDER LAW JOURNAL 1 (1996). This article discusses the exploita-
tive practices within the funeral industry with respect to “preneed fu-
neral contracts’ (used to “prearrange and prepay for the costs of a fu-
neral”), and the lack of adequate consumer protection laws governing
such transactions. The author discusses the variety of ways in which
states have regulated the sale of these contracts and examines what
the various state laws have in common. The author believes that laws
governing preneed funeral contracts should be more uniform and of-
fer consumers “viable remedies’ in case of nonperformance or a
breach of contract. The article concludes with a summary of re-
sponses to a survey sent to various state offices, agencies, and indi-
viduals regarding preneed funeral plans.

Ingalls, George S. and others. Elder Abuse Originating in the Institutional
Setting. 74 NORTH DAKOTA LAW REVIEW 313 (1998). This article
provides a survey of federal and selected state law pertaining to elder
abuse within institutional settings. The article begins with a summary
of statistics from the Long Term Care Ombudsman Annual Report
from 1995 to illustrate specific instances of abuse. This is followed
by alist of the seven types of elder abuse identified by the Office of
the Inspector General of the Department of Health and Human Serv-
ices and an explanation of the provisions in the Nursing Home Re-
form Act designed to protect the elderly from abuse. The article then
proceeds to discuss definitions in state statutes, federal causes of ac-
tion and remedies, state criminal liability, and state civil remedies.

Kapp, Marshall B. Elder Mistreatment: Legal Interventions and Policy
Uncertainties. 13 BEHAVIORAL SCIENCES AND THE LAw 365 (1995).
This article discusses the abuse, neglect, and exploitation of older
adults in home and institutional settings by their informal and formal
caregivers. The author discusses a variety of legal options for inter-
vention based on the state's “parens patriag” authority to protect the
elderly, and suggests that agencies serving elderly abuse victims em-
ploy the least restrictive or least intrusive protection measures possi-
ble. He concludes by suggesting that the gross insufficiency of re-
sources available for effective follow-up and intervention in cases of
abuse requires immediate attention by public policy makers.

Macolini, Ruthann M. Elder Abuse Policy: Considerations in Research
and Legidlation. 13 BEHAVIORAL SCIENCES AND THE LAw 349
(1995). This article examines recent elder abuse research (from a
public policy perspective) as well as related legidlation. Specifically,
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the article compares elder abuse to other forms of family violence,
discusses the difficulties in defining elder abuse, and evaluates abuse
reporting statutes. The author argues that elder abuse laws have been
developed without a cogent rationale for their existence. The author
comments on the dissimilarities between elder and child abuse yet
notes that the child abuse paradigm has been the most common model
for elder abuse legislation. She also argues that elder abuse legisla-
tion has been influenced by ageism and paternalism and concludes
with the argument that future responses to elder abuse should be in-
novative and should attempt to balance concerns over safety and
autonomy.

Moskowitz, Seymour. Private Enforcement of Criminal Mandatory Re-
porting Laws. 9(3) JOURNAL OF ELDER ABUSE AND NEGLECT 1
(1998). This article discusses mandatory state statutes that require
specified professionals who have reason to believe or suspect that el-
der abuse or neglect is occurring to report the mistreatment to a des-
ignated public authority. The author discusses the fact that the failure
to report these acts is typically a criminal offense and that a majority
of states designate the omission to report mistreatment as a misde-
meanor. In spite of these laws, there have been numerous studies
showing that professionals fail to report and that crimina enforce-
ment of the reporting laws has been virtually nonexistent. The author
proposes other remedies for failing to report, including civil malprac-
tice liability and licensure sanctions, which may have the desired ef-
fect on professionals' behavior.

Murch, Trent M. Revamping the Phantom Protections for the Vulnerable
Elderly: Section 3A1.1(B), New Hope for Old Victims. 6 THE ELDER
LAW JOURNAL 49 (1998). This note discusses the Vulnerable Victim
Sentence Enhancement (section 3A1.1(B)) of the United States Sen-
tencing Guidelines. According to the author, courts have not inter-
preted this section of the Guidelines correctly. The author analyzes
the factors that influence elder abuse and discusses the role that the
Sentencing Guidelines play in curbing this type of victimization. He
argues that courts should adopt a literal interpretation of section
3A1.1(B), which makesit easier for prosecutors to meet the burden of
proving that this sentence enhancement should be applied.

Polisky, Robert A. Criminalizing Physical and Emotional Elder Abuse. 3
THE ELDER LAW JOURNAL 377 (1995). The author of this note dis-
cusses the prevalence of elder abuse and how tort law and criminal
law have largely been unable to adequately provide redress for vic-
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tims of such abuse. He arguesin favor of state statutes that criminal-
ize physicaly and emotionally abusive acts and believes that such
statutes should focus on the abusive act itself instead of requiring
proof of the impact of such abuse on the victim. He discusses the
constitutionality of such statutes and concludes by proposing model
legislation that incorporates the various statutory recommendations
set forth in the article.

Pollack, Daniel. Elder Abuse and Neglect Cases Reviewed by Appellate
Courts. 10 JOURNAL OF FAMILY VIOLENCE 413 (1995). While almost
every state in the nation has passed legislation to protect the elderly
from abuse and neglect in domestic and institutional settings, most
cases are never appealed. Therefore, research on case law in this area
islimited. Using LEXIS and Westlaw, the author found ten appellate
level cases involving abuse or neglect of the elderly in the United
States during 1981-1993. The author provides the factual background
and final disposition of each case.

Starnes, Richard A. Consumer Fraud and the Elderly: The Need for a
Uniform System of Enforcement and Increased Civil and Criminal
Penalties. 4 THE ELDER LAW JOURNAL 201 (1996). This note begins
with a discussion of how the elderly are particularly vulnerable to
consumer fraud and in need of protection. The author describes some
of the fraudulent schemes that target the elderly. He then evaluates
the current statutory and enforcement scheme used to attack this
problem and concludes that there are currently too many loopholesin
the law. He proposes “a uniform plan for both the federal govern-
ment and state governments to stop consumer frauds on the elderly, to
punish those who perpetrate [them], and to help elderly victimsregain
what they lost to these schemes.”

Velick, Molly D. Mandatory Reporting Statutes: A Necessary Yet Un-
derutilized Response to Elder Abuse. 3 THE ELDER LAW JOURNAL
165 (1995). In this note, the author explains why mandatory report-
ing statutes are essential in the fight against elder abuse. The author
refutes the arguments against these statutes and suggests how compli-
ance with mandatory reporting laws can be increased. She first pro-
poses that adult protective services and other governmental agencies
receive more funding to give potential reporters assurance that there
are adequate resources to help the victims of abuse. She also pro-
poses some lower-cost strategies, including increasing public aware-
ness of elder abuse and reporting statutes, improving interagency co-
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operation and coordination, and providing more legal protection to
reporters of abuse.

C. AGED OFFENDERS
Articles

Brown, Lyle B. The Joint Effort to Supervise and Treat Elderly Offenders:
A New Solution to a Current Corrections Problem. 59 OHIO STATE
LAW JOURNAL 259 (1998). The author of this note provides a profile
of the “typica elderly offender” and discusses the drawbacks to
prison, probation, and diversion as correctional options for elderly of-
fenders. Asfar as which options are best for supervising and treating
elderly offenders, the author concludes that none of them satisfies
both society’s need for deterrence and the offender’s need for serv-
ices and counseling. The author proposes a solution called the “ Joint
Effort to Supervise and Treat Elderly Offenders’ that would combine
both the structured supervision found in probation programs and the
socia services found in diversion programs. The purpose of the
“Joint Effort” program is to prevent new criminal activity by elderly
parolees.

Ornduff, Jason S. Releasing the Elderly Inmate: A Solution to Prison
Overcrowding. 4 THE ELDER LAW JOURNAL 173 (1996). This note
examines the dual problems of prison overcrowding and an aging
prison population in the United States. The author discusses the spe-
cial needs of elderly inmates and how attempting to meet these needs
places extra burdens on a correctional system aready suffering from
overcrowding and run-down facilities. The author examines some of
the ways in which governments are trying to solve these problems
and argues that “early release programs for the elderly, especialy the
Program for Older Prisoners,” offer the best solution for reducing the
elderly prison population.

Pertierra, Cristina J. Do the Crime, Do the Time: Should Elderly Crimi-
nals Receive Proportionate Sentences? 19 NovA LAwW ReVIEW 793
(1995). This note focuses on the question of “whether sentencing
elderly offenders to a term of years that exceeds their life expectan-
cies constitutes cruel and unusual punishment.” The author examines
how federal and state “cruel and unusua punishment” clauses have
been interpreted and how courts “consider age as a mitigating factor
when sentencing.” The author concludes that life expectancy should
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not be used as a basis for giving reduced sentences for elderly offend-
ers.

V1. ELDER PRACTICE

Articles

Gary, Susan N. Mediation and the Elderly: Using Mediation to Resolve
Probate Disputes Over Guardianship and Inheritance. 32 WAKE
FOREST LAW REVIEW 397 (1997). This article explores the benefits
as well as disadvantages of using mediation to resolve probate dis-
putes. The author is particularly interested in the use of mediation in
guardianship and inheritance cases, which often involve an elderly
family member. According to the author, “[t]he personal and family
aspects of many probate issues make mediation particularly appropri-
ate in this area of the law.” The author examines how mediation is
currently being used in probate cases and discusses some of the court
rules and procedures that have been adopted recently to promote the
use of mediation and make it more available to parties involved in
probate disputes. She concludes by making some policy recommen-
dations regarding the use of mediation in probate disputes and offer-
ing guidance as to when such mediation would be beneficial and
when it would not.

Kruse, Clifton B., J. The Elder Law Attorney: Working With Grief. 3
THE ELDER LAW JOURNAL 99 (1995). This article contains practical
advice to elder law attorneys who must deal with aclient’s grief. The
author discusses different types of grief that elder law attorneys typi-
cally witness in their practices and suggests techniques that these at-
torneys can use to help their grieving clients.

McNeal, Mary H. Redefining Attorney-Client Roles: Unbundling and
Moderate-Income Elderly Clients. 32 WAKE FOREST LAW REVIEW
295 (1997). This article discusses “discrete-task representation,”
whereby legal services are unbundled or broken down into discrete
tasks so that clients are able to hire an attorney with respect to only
some aspects of a case. The author explores whether this type of rep-
resentation is the appropriate solution to the problem of the unmet le-
gal needs of the moderate-income elderly population. The author first
outlines some potential problems with discrete-task representation
from both the lawyer’s and client’s perspective. She then discusses
the full range of professional obligations to which lawyers are sub-
ject, with particular emphasis placed on the “ethical requirements of
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competence, diligence, and zeal.” She then examines whether the
discrete-task model is consistent with the fulfillment of these profes-
sional obligations. An examination of some of the argumentsin favor
of this model follows and the author concludes by making recom-
mendations regarding its use. In her opinion, more research is needed
to determine whether discrete-task representation is the best solution
available for improving the moderate-income elderly’ s access to legal
Services.

Rains, Ramona C. Planning Tools Available to the Elderly Client. 19
AMERICAN JOURNAL OF TRIAL ADVOCACY 599 (1996). This noteis
directed towards lawyers who represent less affluent elderly clientsin
estate planning matters. The author discusses a number of tools and
techniques that may help to assist such clients, including conservator-
ships and durable powers of attorney (as tools for managing the fi-
nancial affairs of incapacitated individuals), living wills, durable
health care powers of attorney, and reverse mortgages.

Stewart, Lisa and others. The Interdisciplinary Team Focus: A Strategy
for Developing a Successful Practice of Elder Law. 19 NOvA LAW
REVIEW 647 (1995). This article discusses “techniques for effective
counseling and communication with older clients” and the need for
elder law practitioners to take an interdisciplinary approach to their
clients’ needs by developing relationships with professionals in other
fields. The authors encourage elder law practitioners to become fa-
miliar with the roles of geriatric care managers, financial and estate
planners, as well as long-term care insurance professionals. The arti-
cle concludes with a discussion of issues related to guardianships.

Stolle, Dennis P. Professional Responsibility in Elder Law: A Synthesis of
Preventive Law and Therapeutic Jurisprudence. 14 BEHAVIORAL
SCIENCES AND THE LAW 459 (1996). The author’s purpose in this ar-
ticle is to suggest that “lawyers rendering advice to older clients
should give explicit consideration to maintaining or enhancing the
client’s psychological well-being.” The author also believes that
lawyers who represent older clients have a specia responsibility “to
ensure that their older clients have the capacity to manage their own
affairs’ as well as to “plan for the possibility of future incapacity.”
The author presents an analytic framework for fulfilling these profes-
sional responsibilities, one that integrates “therapeutic jurisprudence,”
which focuses on the psychological well-being of the client, and
“preventive law,” which emphasizes the importance of legal planning.
The author discusses the advantages as well as limitations of his
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framework and he applies it to a typical lawyer/client interaction en-
countered in elder law practice.



