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TWO CONCEPTS OF JUDICIAL
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PAMELA S. KARLAN®

Forty years ago, Isaiah Berlin delivered an extraordinarily influential
lecture called Two Concepts of Liberty.! Asthe title suggests, Berlin iden-
tified two different kinds of freedom. “Negative liberty” is “liberty from;
absence of interference beyond the shifting, but always recognizable, fron-
tier.”? It involves “warding off interference’3 from external forces or other
individuals. “Positive liberty,” by contrast, consists in freedom to; it refers
to the ability to be “a doer—deciding, not being decided for, self-
directed . . . [and capable] of playing a human role, that is of conceiving
goals and policies of [one’s] own and realizing them.”*

Two Concepts of Liberty offered a rich and complex argument, but
several of its central points can be stated relatively simply. First, liberty is
but one of a constellation of important and distinct values. There are other
values—for example, “equality or fairness or justice or culture, or human
happiness or a quiet conscience’>—to which liberty must sometimes give
way. Second, the positive conception of freedom can become quite illib-
eral when it turns from the question of “a man’'s inner life. . .to hisrela
tions with other members of his society.”® The equation of liberty with

*  Professor of Law, Stanford Law School. B.A., 1980, Yale University; M.A., 1984, Yae
University; J.D., 1984, Yale Law School. | thank Tom Grey, Eben Moglen, Deborah Rhode, and
Kathleen Sullivan for avariety of helpful comments and suggestions.

The lecture isreprinted in ISAIAH BERLIN, FOUR ESSAYSON LIBERTY 118-72 (1970).
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“rational self-direction”’ tends toward the assumption that there are politi-
cal truths, that these truths can be discovered by reason, and that those in
possession of them are entitled to employ a striking amount of coercion in
order to turn other peopleinto truly free individuals. Negative conceptions
of freedom, by contrast, tend to be more modest and pluralistic, since they
carve out spaces within which each individual governs herself without
delving too deeply into what choice she makes within this protected
sphere.

Two Concepts of Liberty is quite useful in thinking about judicial in-
dependence. It reminds us that, like other forms of liberty, judicial inde-
pendence has both negative and positive aspects. Judges must be both free
from certain kinds of pressures or influences and free to envision and real-
ize certain goals. Berlin's analysis also suggests why it is easier to de-
velop a strong consensus for the negative conception of judicia independ-
ence than for the positive one. It explains why a positive conception of
judicia independence ultimately cannot escape substantive judgments.
Finally, Berlin’s work cautions us about having too unconditional a com-
mitment to judicial independence, particularly in its most positive forms,
at the expense of other values. Sometimes, factors that look like structural
threats to judicial independence from the positive perspective can be
equally explicable as structural protections for other values that an un-
qualified embrace of judicial independence undervalues. Just as “judicial
independence” may be too loaded a term to refer to all the ways in which
judges may “ward[] off interference,”® so too “threats’ may be too loaded
a term to describe al the constraints on that freedom. Judicia independ-
enceisnot an end in itself.

This Article offers a tentative taxonomy of judicial independence.
We might align the various potential constraints judges face on their free-
dom to make a particular decision along a continuum. At one end, the
conception of judicial independence is entirely negative: It consists of the
ability to avoid a distinct source of coercion. At the other end, the con-
ception may be categorically positive: Judicial independence consists of a
judge’'s freedom to pursue her own conception of some desideratum (the
truth, the good, the just, the law) wherever it goes. Sometimes, as Berlin
suggests, it may be difficult to categorize a particular exercise of freedom
as negative or positive. | have also found that sometimes it is difficult to
distinguish the boundaries between different claims or to decide which
claim is more expansive. Nonetheless, the effort to catalog the forms of

7. 1d. at 154 (emphasis added).
8. Id.at127.
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judicia independence is worthwhile because it allows us to think more
clearly about the inevitable conflict between some forms of judicial inde-
pendence and other values we hold.

|. FREEDOMS FROM

Some of the pressures that might prevent a judge from ruling the way
she would in an ideal world can be characterized in purely negative terms.
As the discussion in this Part suggests, to the extent that a threat is con-
ceived of thisway, not only do we enjoy a consensus that independence is
a paramount goal, but all the structural elements of the sociolegal system
tend to protect, rather than to threaten, judicial freedom of action. We see
potential structural threats to judicial independence emerge roughly at the
point where judicia independence begins to conflict with other important
goals of the legal and political systems.

A. PHYSICAL COMPULSION

The smplest case involves the danger that a judge’s independence
might be compromised by fears for her physical safety. If judges were
subject to pressures like the ancient writ of attaint® or physically coerced
into reaching particular results,'® they would lack the minimal safe space
within which to perform their judicial role.

| certainly do not dismiss the dangers that some judges have faced as
aresult of their decisions. Justice Blackmun, for whom | clerked, was the
target of repeated death threats for having written the opinion in Roe v.
Wade,!* and once had a bullet fired into the room where his wife was sit-
ting.’> The assassinations of federal judges Robert S. Vance, Richard J.

9. Atearly English law, if ajudge or other royal authority disagreed with ajury verdict, he

could seek a writ of attaint. Under attaint proceedings, a second jury of twenty-four jurors

was empaneled to hear the original dispute again. If their verdict differed from the verdict of

the first jury, the twelve original jurors were immediately arrested and imprisoned, their

lands and property were forfeited to the king, their wives and children were thrown out of

their homes, their houses were torn down, their trees were rooted up, and their meadows
were ploughed.
Elizabeth I. Haynes, Note, United States v. Thomas: Pulling the Jury Apart, 30 CONN. L. Rev. 731,
742 (1998) (citations omitted).

10. See Bushell’s Case, 124 Eng. Rep. 1006 (P.C. 1607) (imprisoning jurors refusing to con-
vict).

11. 410U.S 113 (1973).

12.  See Michael Specter, Shot Fired Through Blackmun’'s Window; Authorities Probing Possi-
ble Link to Antiabortion Group, WASH. PosT, Mar. 5, 1985, at Al. Ultimately, the FBI concluded
that the bullet probably represented a random shot. The death threats, by contrast, were quite clearly
intended to intimidate the Justice.
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Daronco, and John H. Wood, Jr. were case-related.’®> But whatever the
frequency of these dangers, they cannot really be described as “ structural.”
If anything, the structures of our legal system seem to fall entirely on the
side of protecting judicial independence—consider the Marshal’s Service,
courtroom deputies, metal detectors, and secure courthouses.

But the way in which judges respond to such threats illustrates one
key point. When they discuss such threats at all, judges strongly deny that
their judgment can be affected by them. In other words, one “structure”
that protects this form of judicial independence is the social organization
of the judicial community, which promotes a shared understanding of the
judicial role. As we shall see, constraints on various forms of judicial in-
dependence—both desirable and undesirable—are often internal, rather
than external.

B. PECUNIARY CONSEQUENCES

One of the most fundamental precepts of due process is that no man
can be ajudge in his own case; that is, ajudge should not stand to benefit
directly from his decisions.}* Like freedom from physical coercion, free-
dom from economic factors embodies a purely negative conception of ju-
dicial independence. Judges must be free from having their financial well-
being depend on the outcome of cases before them.

While there may be arguments about whether the federal or state gov-
ernments pay judges what they are “worth,” it would be ludicrous to sug-
gest that current judicial salaries pose any sort of structural threat to judi-
cia independence. The salaries judges receive do not impose the sort of
economic hardship that could even begin to explain, let alone justify, a
judge’ s decision to shade her rulings for economic gain.

Here, as with the question of physical coercion, the structural aspects
of the legal system all fall on the protective, rather than the threatening,
side of the line. Bribery statutes make the outright sale of judicial deci-
sions a crime.’® Disqudlification standards require judges to recuse them-
selves whenever they have even a possible pecuniary outcome in a par-
ticular case.!® And provisions such as the Congtitution’s guarantee that

13.  See Kate McKenna, Judge's Killing Prompts a Challenge, N.Y. TIMES, July 22, 1990, § 12,
at 8.

14. See, eg., Ward v. Monroeville, 409 U.S. 57, 62 (1972); Tumey v. Ohio, 273 U.S. 510
(1927).

15. See eg., 18 U.S.C. 88 1951(b)(2), 1952 (b)(2) (1994).

16. See28U.S.C. §8 144, 455 (1994).
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judges shall “receive for their Services, a Compensation, which shall not
be diminished during their Continuance in Office”!’ seem calculated to
protect against a more indirect fear that a judge’s decisions might prompt
the legislature to cut her pay. Finaly, the doctrine of absolute judicial
immunity from damages under federal civil rights statutes offers structural
protection to judicial independence.'® As the Supreme Court reiterated in
Stump v. Sparkman,*® “ajudicial officer, in exercising the authority vested
in him, [should] be free to act upon his own convictions, without appre-
hension of personal consequences to himself.”?° Even a judge who acts
maliciously or corruptly cannot be sued by the parties he has injured.

Of course, judges are not the only public officials who are immune
from damages actions. Legisators too enjoy absolute immunity from
damages liability for actions performed within their official function.?
Thus, the justification for judicial immunity—freedom to act on one’s own
convictions—does not necessarily give much content to how those convic-
tions should be reached. One might, for example, both support the doc-
trine of absolute legislative immunity and believe that legislators ought to
represent their constituents' wishes. Rather, support for judicial immunity
from suit seems to rest on the position that the proper remedies for judicial
error or misbehavior are structural: reversal of erroneous decisions?? and,
in egregious cases, removal of malfeasant judges.?®> Put concretely, one
might condemn Judge Stump and believe that he was not “free to” approve
Sparkman’s mother’s petition to have her sterilized, while still believing
that he should be “free from” persona financial liability for his error.
More broadly, the general explanation for official immunities—that we

17. U.S. ConsT. art. Ill, § 1. See also, eg., CAL. ConsT. art. Ill, 8§ 4(b) (“The Legisla-
ture. . . shall not reduce the salary of a judge during a term of office below the highest level paid
during that term of office.”).

18. SeeBradley v. Fisher, 80 U.S. (13 Wall.) 335 (1871); Pierson v. Ray, 386 U.S. 547, 553-55
(1967). Cf. Forrester v. White, 484 U.S. 219, 227-29 (1988) (noting that judicial immunity analysisis
based on the “nature of the function performed” rather than the “identity of the actor”).

19. 435U.S. 349 (1978).

20. Id. at 355 (alteration in original) (quoting Bradley, 80 U.S. at 347).

21. SeeU.S. CoNSsT. art. |, § 6 (providing absolute immunity for members of Congress); Bogan
v. Scott-Harris, 118 S. Ct. 966 (1998) (according absolute immunity from damages suits under 42
U.S.C. 8§ 1983 to members of local legidative bodies); Tenney v. Brandhove, 341 U.S. 367 (1951)
(according absolute immunity from damages suits to members of state legislatures).

22.  SeePierson, 386 U.S. at 554 (“[A judge’s] errors may be corrected on appeal, but he should
not have to fear that unsatisfied litigants may hound him with litigation charging malice or corruption.
Imposing such a burden on judges would contribute not to principled and fearless decisionmaking but
to intimidation.”).

23. SeeU.S Const. art. I, 8 3, cl. 6. Seealso, e.g., Nixon v. United States, 506 U.S. 224, 226-
28 (1993) (recounting the impeachment of federal judge Walter Nixon after he was convicted of ac-
cepting a bribe and refused to resign).
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protect even mistaken official actsin order to avoid overdeterrence of offi-
cials with discretionary authority?*—supports the negative conception of
judicia independence. We must allow judges to be free to make some
mistakes in order to avoid chilling the forms of bold action we really sup-
port.

C. PERSONAL AMBITION

Many lawyers want to become judges. Most judges want to keep
their jobs. Many sitting judges have aspirations for elevation to higher
courts. Much of the discussion of judicial independence focuses on the
threats posed by career considerations. In particular, many observers
identify judicial elections as a magjor structural threat to judicia independ-
ence. The standard analysis identifies two mechanisms by which elections
influence judicial outcomes. First, it takes substantial money to run an ef-
fective campaign and the major contributors tend to be lawyers; judges
may therefore be beholden to the economic interests that supported them
or loath to offend groups who might bankroll their opponents in their next
election. Second, the electorate may retaliate against judges who render
unpopular decisions. Judges will therefore temper justice with self-
preservation.

| want to press on those assumptions, not because | think judicial
elections are necessarily a good thing—I have strong doubts about them—
but because they so often seem to involve argument from anecdote rather
than from either logic or experience.

The idea that campaign contributions may influence official behavior
is hardly unique to the judiciary; the same claim is made with regard to
legislative and executive elections. To the extent this claim simply col-
lapsesinto a straightforward allegation of bribery, it is quite troubling. But
there is little empirical evidence that outright corruption is widespread.?®
Indeed, bribery in which a judge pockets the money seems far more plau-
sible than “bribery” in which the money is spent to persuade voters to sup-
port the judge's election bid.?® For reasons that | have explored in detail

24. See PETER W. Low & JOHN C. JEFFRIES, JR., CIVIL RIGHTS ACTIONS: SECTION 1983 AND
RELATED STATUTES 51-54 (2d ed. 1994).

25. SeeBradley A. Smith, A Most Uncommon Cause: Some Thoughts on Campaign Reform and
a Response to Professor Paul, 30 ConN. L. Rev. 831, 847 (1998) (summarizing political science
studies on the subject and stating that “none have found anything but the most tenuous cause and ef-
fect relationship between contributions and legislative activity”).

26. For discussions of the relationship between classical bribery and campaign contributions,
see David A. Strauss, What |s the Goal of Campaign Finance Reform?, 1995 U. CHI. LEGAL. F. 141
and Bruce E. Cain, Moralism and Realismin Campaign Finance Reform, 1995 U. CHI. LEGAL. F. 111.
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elsewhere, the corruption rationale is strikingly incomplete.?” The essen-
tial “currency” in any electoral system isvotes. When it comes to judicial
elections, the real problem is more likely how judicial candidates persuade
voters to give them those votes, rather than how judicial campaigns are fi-
nanced. Judicia elections are usually deracinated, low-salience affairs.
Few voters know anything important about the candidates,?® and the rules
governing judicial campaigns usually keep the candidates from providing
information that might lead to truly informed decisions.?® The restriction
of information means that voters are likely to cast their ballots in igno-
rance; they often seem to support (or oppose) every incumbent, or vote a
straight ticket without any knowledge of the relationship between party
and judicial philosophy (if thereis one), or they may simply not vote at all.
If elections merely introduce random volatility and noise into the selection
or retention of judges, then they are certainly a bad thing; but it is not clear
that elections threaten judicial independence, rather than judicial quality.

The second claim—which we might refer to as electoral retaliation—
poses a different set of questions. Again, there is the empirical question:
Does the fear of being thrown out of office actually affect judicial behav-
ior? Judges are as loath to admit this as to admit physical intimidation.
But there is a more important question, which moves us from purely nega-
tive to more mixed conceptions of judicial independence. Asking the
guestion, “Should judges be free from the fear they will be tossed out of
office for making a correct but unpopular decision?’ suggests one answer.
But asking the question, “Does judicial independence require the consci-
entious voter to disregard ajudge’ s decisions?’ suggests a different one.

The strong claim in favor of judicial independence rests on the casein
which thereisaclear legal rule, but either the rule or one of the litigantsis
unpopular. Most people would agree that judges ought not to deviate from
that rule because of the popularity or unpopularity of a particular litigant,
and voters ought not to “punish” ajudge for her decision. So, for example,
in the case of Tennessee Supreme Court Justice Penny White, if binding
law required that she vote to reverse the conviction in a particular capital

27.  See Samuel Issacharoff & Pamela S. Karlan, The Hydraulics of Campaign Finance Reform,
TEX. L. Rev. (forthcoming 1999).

28.  For athorough summary of the evidence regarding judicial elections, see Richard L. Hasen,
“High Court Wrongly Elected” : A Public Choice Model of Judging and Its Implications for the Vot-
ing Rights Act, 75 N.C. L. Rev. 1305, 1315-18 (1997).

29. See MODEL CODE OF JuDICIAL CONDUCT Canon 5A(3)(d) (1990). For one recent discussion
of judicial advertising, see Robert M. Brode, Note, Buckley v. Illinois Judicia Inquiry Board and
Stretton v. Disciplinary Board of the Supreme Court: First Amendment Limits on Ethical Restrictions
of Judicial Candidates’ Speech, 51 WASH. & LEEL. Rev. 1085 (1994).
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case, she should have been free from the fear that her vote would cost her
her seat, and the voters were wrong if they based their decisions on hers.®
But suppose that there isn’'t a clear legal rule or that a voter believes that a
judge’ s exercise of his discretion was evil. Shouldn’t voters be free to turn
that judge out at the next election even if this involves “retaliation” for the
judge's decision to do what he thought was right? If Penny White is a
poster child for judicia independence, then Jack Hampton, a Texas Dis-
trict Court judge, is the poster child for electoral retaliation. Hampton
gave an unusualy light (for him) sentence to a defendant convicted of
killing two gay men. His explanation:

“These homosexuals, by running around on weekends picking up

teen-age boys, they're asking for trouble....l don't care much for

queers cruising the streets picking up teen-age boys.

| put prostitutes and gays at about the same level. And I'd be hard put to
give somebody life for killing a prostitute.”

Although Hampton was censured by the State Commission on Judi-
cial Conduct for his remarks, he was not removed from office.*> He was
defeated, however, in his 1992 bid for a seat on the Texas Court of Ap-
peals.® Roughly twenty percent of his opponent’s campaign contributions
came from homosexuals and his decision in that case was a mgjor cam-
paign issue.3* My own view is that voters were right to throw him out of
office for thisoneruling. If judges who honestly believe that gay people’s
lives are not worthy of equal respect and protection are deterred from ex-
pressing or acting on their sincere beliefs, that is a good thing. The point
is that without looking at the substance of a judge’'s ruling, even in a par-
ticular case, it is difficult to argue that electoral retaliation is inherently
bad.

Moreover, once we move away from decisions in particular cases and
toward the pronouncement of general legal rules, it is even less clear that

30. Itisworth noting, however, that former Justice White believes that judges will continue to
apply the law regardless of the political consequences. See Campaign Opens Wounds for Ex-Justice,
CHATTANOOGA TIMES, Aug. 12, 1998, at C3 (“Ms. White said she believes ailmost all judges will
continue to apply the law ‘without fear or favor,’ as their oath requires, despite growing public politi-
cal pressure.”). See also supra text accompanying notes 13-14 (making the point about judicial inter-
nalization of standards of independence).

31. Lisa Belkin, Report Clears Judge of Bias in Remarks About Homosexuals, N.Y. TIMES,
Nov. 2, 1989, at A25.

32.  SeeJudge Is Censured Over Remark on Homosexuals, N.Y. TIMES, Nov. 29, 1989, at A28.

33. See Gay Rights Groups Hail Defeat of Judge in Texas, N.Y. TIMES, Dec. 4, 1992, at B20.

34, Seeid.
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individuals ought to be selected or retained without regard for their view-
points. In constitutional law, for example, the meaning of the Eighth
Amendment reflects “ evolving standards of decency that mark the progress
of amaturing society.”*® The idea of a constitutional right to privacy, and
the contours of that right, similarly reflect contemporary understandings.
The meaning of the equal protection clause, as another example, has
changed dramatically since the ratification of the Fourteenth Amendment.
Today, Brown v. Board of Education, which was a controversial decision
in 1954 (and perhaps an unthinkable one in 1896), is the third rail of judi-
cial nomination: touch it and you die.>” Must judicial independence shield
a judge from the consequences of resisting the popular consensus on these
sorts of questions? | do not think so. Similarly, when it comes to the
common-law method, the recognition of new causes of action or the abro-
gation of old ones often depends on social or cultural changes. To some
extent, then, we want judges to pay attention to popular views, at least
popular views at arelatively impersonal level of abstraction.

Thus, it is not categorically true that we want judges to ignore popular
opinion and rely on their own consciences, or that we want to protect
judges who ignore politically settled interpretations and rely on their own
views of the law. Sometimes we do and sometimes we do not.

D. THE POLITICAL BRANCHES

For the most part, there is very little electoral interference with judi-
cia independence. Most decisions remain unknown except to the litigants.
Most judicia terms are so long that many potentially controversial deci-
sions will be long past by the time of the next election. Most incumbent
judges face little or no real electoral opposition. Probably the only jurists
in America with substantial name recognition are Judge Wapner, Judge
Judy, and Judge Ito. But elections do affect the judiciary. As Mr. Dooley
long ago noted, “no matther whether th’ constitution follows th’ flag or
not, th’ supreme coort”—whose members enjoy lifetime tenure—"follows

35. Tropv. Dulles, 356 U.S. 86, 101 (1958).

36. 347 U.S. 483 (1954).

37. Theill-fated nomination of Bernard Siegan to the Ninth Circuit—one of only two Reagan
Administration nominations to be rejected by the Senate Judiciary Committee—is a pointed illustra-
tion of this fact. See Linda Greenhouse, Panel Rejects Court Nominee, Ending Bitter Battle, N.Y.
TIMES, July 15, 1988, at A12. Siegan had argued that Brown v. Board of Education could not be de-
fended on an equality rationale; the only basis for the decision in his mind was that school segregation
somehow interfered with the right to travel. See BERNARD H. SIEGAN, THE SUPREME COURT'S
CONSTITUTION: AN INQUIRY INTO JUDICIAL REVIEW AND ITSIMPACT ON SOCIETY 105-06 (1987).
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th' iliction returns.”® In particular, the judiciary’s position as one of three
coordinate branches can circumscribe its freedom of action. This raises
the question of to what extent judges ought to be free from legidative or
executive control.

When it comes to statutory cases, our general answer is that we want
very little, if any, independence. Assuming that a statute is constitutional,
the job of the courts is to vindicate the statutory scheme enacted by the
legislature. Pure textualists think judges should be bound by the properly
enacted statutes before them, while more nuanced interpretivists think
judges should seek to implement the legidative intent. Both, however,
agree that courts are not free to ignore statutes. Similarly, principles like
the Chevron doctrine® give authority to the executive to constrain judicial
statutory interpretations.

At the same time, there are some threats from the political branches
that merit judicial resistance. Everyone agrees, for example, that it is per-
fectly proper for the legislature to prospectively overrule judicial statutory
interpretations (or common law decisions) which it dislikes. Yet Article
Il forbids Congress from overruling a judicia decision in a particular
case.’® The Ex Post Facto and Bill of Attainder Clause® serves a similar
function.

In another vein, the line-item veto could conceivably pose a threat to
judicia independence.*? Executive officials have been deeply disap-
pointed with judicial decisions in the past and one could imagine a gover-
nor so enraged by a court’s decision that he simply deleted its funding
from the budget. Even if the actual judges salaries were preserved, they
would be crippled from performing their jobs by a denial of courthouse
personnel, electricity, libraries, and the like.*®

Such arisk seems quite remote, however, perhaps because the politi-
cal response to earlier attempts at executive retaliation, such as Roose-

38. FINLEY PETER DUNNE, MR. DOOLEY’S OPINIONS 26 (1901).

39. Chevron U.SA., Inc. v. Natural Resources Defense Council, 467 U.S. 837 (1984).

40. SeePlaut v. Spendthrift Farm, Inc., 514 U.S. 211 (1995).

41. U.S.Consrt.art. l,89,cl. 3.

42. Therisk to the federal judiciary is vanishingly small in light of Clinton v. City of New York,
118 S.Ct. 2091 (1998), which struck down the federal line-item veto.

43. For adiscussion of the threat to judicial operations posed by the line-item veto, see Michael
Kirkland, Justices Rap Line-Item Veto, UPI, Mar. 8, 1995, available in LEXIS, Nexis Library, UPI
File; Line-Item Veto, Joint Hearing Before the House Comm. on Governmental Reform and Oversight
and the Senate Comm. on Governmental Affairs, 104th Cong., 1st Sess. 85 (1995) (statement of Judge
Gilbert Merritt, Chairman, Executive Committee of the Judicial Conference of the United States),
availablein LEXIS, Legis Library, Hearng File.
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velt's Court-packing plan, was so vehement. That is not to say that the
political branches power of the purse does not affect the judiciary’s ability
to perform its job; of course it does. Ever-increasing dockets have a vari-
ety of adverse consequences for the administration of justice. But those
problems are not exactly problems of judicial “independence,” at least not
in the negative sense. Moreover, the line-item veto—as opposed to a leg-
islative decision simply to starve the courts of the resources they need—is
likely to occur only when the legislature and the executive disagree, and
under such circumstances we should expect that the legislature will have a
strong incentive to circumvent the governor’s veto.

[ronically, given the pervasive focus on judicial elections as a threat
to judicial independence, it may be that the political branches’ control of
the judicial appointments process poses as much of athreat to judicia in-
dependence. Of course, once individuals obtain federal judgeships they
can be removed only through the impeachment process—the stringency of
which provides a substantial space within which judges are free to act. But
the nomination and confirmation processes seem increasingly focused on
whether candidates for judgeships have committed themselves to particular
positions on politically salient issues. More pointedly, judges who want to
be “ promoted’—either to the courts of appeal or the Supreme Court—have
to toe the popular line** or at least a line acceptable to the Senate Judiciary
Committee. Thus, ajudge’s personal ambitions may interact with political
control to constrain him. Here, the structural threat to judicial independ-
ence—the ability of ajudge to do the right thing—is as much an internal,
as an external, constraint. Once again, the constraint lies in large part
within the mind of the judge.

E. THE JUDGE'S OWN BACKGROUND

What is the alternative to nominating, confirming, or electing judges
on the basis of how they will decide cases? Even if we agree that judges
should not be selected on the basis of how they will rule in a particular
case, surely we should be asking what their general approach to legal is-
sues will be. Figuring this out logically involves looking at an aspirant’s

44, Cf. Harlon Leigh Dalton, Taking the Right to Appeal (More or Less) Seriously, 95 YALE
L.J. 62, 87 (1985). Dalton provides the following description of the “bench climber”:
Her fantasy isto sit on the Supreme Court. Realistically, she thinks there might be a spot for
her on the intermediate appellate court if she plays her cards right. The trick, she has de-
cided, is somehow to rise above the crowd without alienating anyone; to make few mistakes
while doing a few things really well. She calculates constantly but adds little; she sees all
but lacks vision.
Id.
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background and prior experience as indicators of his intellectual and per-
sonal qualities and his general judicial philosophy.

This then poses the question of to what extent a judge should seek to
transcend the background and prior experiences that got him his job in the
first place. How much ought judges to be free from their own experi-
ences? Jerome Frank, a self-consciously psychological judge,*® recog-
nized the central tension and sought to parseit in this way:

[T]here can be no fair trial before a judge lacking in impartiality and

disinterestedness. If, however, “bias’ and “partiaity” be defined to

mean the total absence of preconceptions in the mind of the judge, then

no one has ever had afair trial and no one ever will. The human mind,

even at infancy, is no blank piece of paper. We are born with predispo-

sitions; and the process of education, formal and informal, creates atti-
tudesin all men which affect them in judging situations, attitudes which
precede reasoning in particular instances and which, therefore, by defi-
nition, are pre-judices. Without acquired “dants,” pre-conceptions, life
could not go on. Every habit constitutes a pre-judgment; were those pre-
judgments which we call habits absent in any person, were he obliged to
treat every event as an unprecedented crisis presenting a wholly new
problem he would go mad. Interests, points of view, preferences, are the
essence of living. Only death yields complete dispassionateness, for
such dispassionateness signifies utter indifference. . . . More directly to

the point, every human society has a multitude of established attitudes,

unquestioned postulates. Cosmically, they may seem parochial preju-

dices, but many of them represent the community’s most cherished val-

ues and ideals. . . . The judge in our society owes a duty to act in accor-

dance with those basic predilections inhering in our lega system

(although, of course, he has the right, at times, to urge that some of them

be modified or abandoned). The standard of dispassionateness obvi-

oudly does not require the judge to rid himself of the unconscious influ-

ence of such social attitudes.*®

Frank contrasted these permissible background influences with a very
different set of preconceptions:
In addition to those acquired social value judgments, every judge, how-
ever, unavoidably has many idiosyncratic “learnings of the mind,”
uniquely personal prejudices, which may interfere with his fairness at a
trial. He may be stimulated by unconscious sympathies for, or antipa
thies to, some of the witnesses, lawyers or parties in a case before
him. . .. Frankly to recognize the existence of such prejudicesisthe part

45. Seegenerally JEROME FRANK, LAW AND THE MODERN MIND (1930).
46. InreJ.P. Linahan, Inc., 138 F.2d 650, 651-52 (2d Cir. 1943) (citations omitted).
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of wisdom. The conscientious judge will, as far as possible, make him-
self aware of his biases of this character, and, by that very self-
knowledge, nullify their effect. Much harm is done by the myth that,
merely by putting on a black robe and taking the oath of office as a
judge, a man ceases to be human and strips himself of all predilections,
becomes a passionless thinking machine. The concealment of the human
element in the judicial process allows that element to operate in an exag-
gerated manner; the sunlight of awareness has an antiseptic effect on
prejudices. Freely avowing that he is a human being, the judge can and
should, through self-scrutiny, prevent the operation of this class of bi-
ases A7

Putting Frank’s point in structural terms, the very architecture of the
human mind poses a substantial threat to judicial independence as judges
find themselves in unconscious thrall to their past experiences.

Clearly, judges should strive to overcome their irrational and uncon-
scious prejudices against particular types of cases or litigants. But what
about an intermediate set of value judgments that are neither universally
shared nor reflexive and idiosyncratic? Should judges seek to overcome
these? For example, one need not be an essentialist to believe that the
views of both Justice Thurgood Marshall and Justice Clarence Thomas
were powerfully shaped by a lifetime of experience as African-American
men. Anyone with even a shred of candor would acknowledge that both
men were chosen for the Supreme Court at least in part precisely because
they were black. So why would judicia independence require either man
to be “stripped down like a runner”?*® Does judicial independence really
require “methodically ridding [oneself] not only of old ideas and even the
desire to form new ones, but also of traits and attitudes that have formed
the essence of [one’ ] adult personality” 7*°

My own view is that it does not. The question is not whether Justice
Marshall or Justice Thomas—or Justice Scalia, the Catholic Italian-
American former law professor, or Justice Powell, the patrician southern
WASP—was “free from” his past experiences. In ahost of overt and sub-
tle ways, the answer is that none were fully free. Nor has any other judge,
whether good, bad, or indifferent, ever been fully free from his past. The
real question is how each of these men applied those past experiences to
the issues that came before the Court. That question requires us to make

47. 1d. at 652-53 (citations omitted).

48. David Broder, Thomas Backs Democrats into a Corner, CHI. TRIB., Sept. 15, 1991, at 3
(quoting Justice Thomas).

49. Linda Greenhouse, The Thomas Hearings: In Trying to Clarify What He Is Not, Thomas
Opens Question of What Hels, N.Y. TIMES, Sept. 13, 1991, at A19 (describing Justice Thomas).
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substantive judgments, rather than to rest on invocations of an ideal of ju-
dicial independence.

In fact, if we think of judicial independence as a systemic attribute
rather than simply a character trait of individual judges, it may be that im-
partiality is better achieved by ensuring diverse perspectives on the bench
rather than by striving for the selection of Chauncey Gardeners and stealth
candidates.®® The judicial process may be more “free from” the back-
grounds of individual judges when the judiciary is more truly representa-
tive; certainly thisistrue of collegial courts.

1. FREEDOMS FROM OR FREEDOMSTQO?

Up to this point, | have discussed judicial independence from con-
straints that exist outside the judicial process. But the process itself con-
strains judges in a variety of ways. Subject-matter and personal jurisdic-
tion rules, venue provisions, and doctrines such as ripeness, mootness, and
the case or controversy requirement all limit what judges can do. Most
obviously, precedent exercises a constraining force. Precedent takes some
potential outcomes completely off the table. When the law is clear, parties
may not even litigate and this denies judges an opportunity to consider
particular issues. In other cases, the press of judicial business means that
following precedent is the path of |east resistance; it may be easier to claim
that the instant case is “controlled” by some prior decision than to figure
out from scratch what the right answer should be. Finally, the doctrine of
stare decisis “compels’ judges to follow precedent absent weighty justifi-
cation; stare decisis really only matters when it constrains judges who af-
firmatively disagree with prior decisions.

Yet there is little argument that either Article Ill or stare decisis
threatens judicia independence. Why? In part perhaps, we take the most
formal “structure” of all—the allocation of judicial power under ArticleIll
or state constitutions—as an exogenous definition of the sphere within
which judicial action and judicial independence can operate. In this light,
“judicial” serves as arestrictive modifier of independence. Another possi-
ble answer is definitional. As | have already suggested, if one thinks of
judicial independence as involving the autonomy of the judiciary from
external control rather than as consisting of the ability of individual judges

50. See Sherrilyn A. Ifill, Judging the Judges: Racial Diversity, Impartiality and Representa-
tion on Sate Trial Courts, 39 B.C. L. Rev. 95 (1997); Martha Minow, Sripped Down Like a Runner
or Enriched by Experience: Bias and Impartiality of Judges and Jurors, 33 WM. & MARY L. Rev.
1201 (1992).
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to “conceiv[€] goals and policies of [their] own and realiz[€] them,”®! then
stare decisis is no threat at all. The judiciary as a corporate entity creates
the precedent that then constrains its individual members. Indeed, Berlin's
characterization of positive liberty as self-governance and adherence to
“law” consisting of “the rules which reason prescribes’>? may mean that
an orderly judicial processis more “free” than anonhierarchical one.

A. HIGHER COURTS

While the constraints imposed by jurisdictional doctrines and prece-
dent seem to have occasioned little apprehension about judicia independ-
ence, the constraints imposed on lower-court judges by higher courts
sometimes do. | want to focus on one recent and ongoing example because
it nicely illustrates both the ambiguity of the concept of judicia independ-
ence and the utility of the negative/positive distinction.

J. Anthony Kline is a presiding justice on the California Court of Ap-
ped. In 1992, in Neary v. Board of Regents,>® the California Supreme
Court approved the practice of “stipulated reversal.” Parties who settle a
case while the case is on appeal may obtain the reversal of the tria court’s
judgment as part of their settlement.> The Neary court’s rationale was a
mix of empirical argument regarding the efficiencies to be gained from
stipulated reversals and a particular normative account of the judicial role.
The Court of Appea had refused the request to reverse the trial court’'s
judgment because it felt that automatic reversal at the parties bidding
would “trivialize the work of the trial courts and undermine the integrity of
the entire judicial process.”> Cadlifornia’s Supreme Court disagreed:

This conclusion is based on the Court of Appeal’s faulty premise that

litigation is a search for “legal truth,” not “simply a dispositional act.”

This puts the abstract cart before the practical horse. The primary pur-

pose of the public judiciary is “to afford a forum for the settlement of

litigable matters between disputing parties.”

[A] stipulated reversal does not trivialize or render meaningless a tria
court’swork. Asexplained above, the paramount purpose of litigation is

51. BERLIN, supranote 1, at 131.

52. Id. at 147.

53. 834 P.2d 119, 119 (Cal. 1992).

54. Seeid.

55. Id. at 124 (quoting Neary v. Regents of Univ. of California, 278 Cal. Rptr. 773, 778 (Cal.
Ct. App. 1991)).
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to resolve disputes. If that goal is achieved, even after judgment, the
trial court’s essential function has been fulfilled.>®

Justice Kennard's dissent,®” a subsequent U.S. Supreme Court deci-
sion in U.S Bancorp Mortgage Co. v. Bonner Mall Partnership,% and a
variety of scholarly commentary show that the California Supreme Court’s
vision has been widely rejected.?® Those who put greater weight on the
courts' role in developing and articulating public values® than on the
courts simply providing a forum for resolving private disputes see stipu-
lated reversals as a threat to the core judicial function.

Whatever the merits of the California Supreme Court’s position, it
adopted a clear rule in favor of stipulated reversals. Five years later, in
Morrow v. Hood Communications, Inc.,®! the California Court of Appeal
was asked to enter a stipulated reversal in a relatively routine piece of
commercial litigation. Two of the justices on the three-member panel felt,
“[ulnder the principles of stare decisis. .. bound by Neary and, accord-
ingly, grant[ed] the motion.”%? They did ask the supreme court, however,
to “reconsider and repudiate the doctrine adopted in Neary.” %3

The third judge, Presiding Justice Kline, took a different tack. He
dissented from the panel’ s judgment of reversal because he could not “as a
matter of conscience apply the rule announced in Neary.”® His refusal
was based on his “deeply felt opinion” that Neary was “destructive of judi-
cia ingtitutions”:%

Thejudicial responsibility is fundamentally public.

Adjudication uses public resources, and employs not strangers cho-
sen by the parties but public officials chosen by a process in which
the public participates. These officials, like members of the legis-
lative and executive branches, possess a power that has been de-
fined and conferred by public law, not by private agreement. Their
job is not to maximize the ends of private parties, nor simply to se-

56. Id. (quoting Vecki v. Sorensen, 340 P.2d 1020, 1021 (Cal. Ct. App. 1959)).

57. Seeid. at 127-33.

58. 513 U.S. 18(1994).

59. See eg., Jill E. Fisch, Rewriting History: The Propriety of Eradicating Prior Decisional
Law Through Settlement and Vacatur, 76 CORNELL L. Rev. 589 (1991); Judith Resnik, Whose Judg-
ment? Vacating Judgments, Preferences for Settlement, and the Role of Adjudication at the Close of
the Twentieth Century, 41 UCLA L. Rev. 1471 (1994).

60. See eg., Owen M. Fiss, Against Settlement, 93 YALE L.J. 1073 (1984).

61. 59 Cal. App. 4th 924 (1997).

62. Id. at 926.

63. Id.

64. Id. at 927 (Kline, J., dissenting).

65. Id.
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cure the peace, but to explicate and give force to the values em-
bodied in authoritative texts such as the Constitution and statutes: to
interpret those values and to bring reality into accord with them.

This is the view of the courts endorsed by the United States Supreme
Court . . . .56

Kline then turned to the appropriate role for a lower court judge con-
vinced that a higher court had made afundamental error:

My conscientious refusal to acquiesce is not designed to offend our Su-

preme Court, for which | have the most profound respect. It is constitu-

tionally justified and, | hope, constructive. As has been stated,

[s]o long as the lower court may still be reversed by the higher
court, there is no interference with either the “supremacy” of the
Supreme Court or with the idea of the rule of law. While lower
courts may be “inferior” in the hierarchy—i.e., their decisions can
be countermanded by a higher tribunal—they are not constitution-
aly subordinate in terms of either their duties under the Constitu-
tion or their relationship to higher courts.. . . .57

Justice Kline's dissent prompted the California Commission on Judi-
cial Performance to file judicial misconduct charges against him. If the
Commission finds him guilty the possible consequences range from cen-
sure to removal from the bench.%®

The Morrow affair raises a host of questions about judicial independ-
ence. At one end of the spectrum lies the merits of the disagreement be-
tween Justice Kline and the California Supreme Court over the propriety of
stipulated dismissals. To what extent should courts be bound by the
wishes of litigating parties regarding the disposition of appeals? Justice
Kline thinks judges should be free to disregard the desire of the parties to
have unwelcome precedent wiped from the books, that judicial independ-
ence requires judicial fidelity to the public interest rather than to the liti-
gants' interest. The California Supreme Court, by contrast, takes a posi-
tion that seems to maximize the positive liberty of the litigants:

The “positive” sense of the word “liberty” derives from the wish on the

part of the individual to be his own master. | wish my life and decisions

to depend on myself, not on external forces of whatever kind. | wish to

66. Id. at 928 (quoting Fiss, supra note 60, at 1085).

67. Id. at 930 (quoting Michel Stokes Paulsen, Accusing Justice: Some Variations on the Themes
of Robert M. Cover’s Justice Accused, 7 J.L. & RELIGION 33, 85-86 (1989) (citations omitted)) (altera-
tionsin original).

68. See Henry Weinstein, Panel Contends Judge's Dissent Was Misconduct, L.A. TIMES, July
6, 1998, at A3.
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be the instrument of my own, not of other men's, acts of will. |
wish . . . to be moved by reasons, by conscious purposes, which are my
own, not by causes which affect me, asit were, from outside.®®

What Neary shows is that we cannot always maximize the positive liberty
of both the courts and the parties; something must give.

Most of the commentary about the Morrow affair, however, has fo-
cused at the other end of the spectrum, on the relatively narrow question
whether Kline should be punished in some way. The public consensus
seems to be that the Commission’s proceedings are a terrible idea, that
judges should not face discipline for expressing their view of the law.
Note that one can embrace this position purely as a matter of negative ju-
dicial independence. To say that Justice Kline should be free from investi-
gation and possible punishment for expressing disagreement with Neary
does not necessarily require that one address the correctness of either
Neary or Kline's nonacquiescence.

But the really interesting question is the intermediate one. Should
Justice Kline be free to disregard Neary in the service of his own vision of
the judicial role? And what does that mean?

When | read the accounts in the popular and legal press about the
Morrow affair, | wondered what it would mean for Justice Kline to refuse
to acquiesce. | found myself quite disconcerted when | read his actual dis-
sent since it seems as if the practical consequence of Justice Kline's posi-
tion—assuming that the California Supreme Court does not repudiate
Neary—is little more than an annoying speed bump. While Justice Kline
will refuse to apply the Neary rule at litigants' request—that is, he plans to
deny motions for stipulated reversal of a trial court’s judgment—he will
“of course comply with an order of the California Supreme Court to grant
a particular request for stipulated reversal, a purely ministerial act.””® In
other words, if he manages to persuade another judge to join his position,
he will require parties who want a stipulated reversal to appeal to the su-
preme court. The supreme court will presumably reverse him and order
him to grant the motion and dismiss the appeal, which he will then do. As
long as heisjust following orders, his conscienceis clear.

So Justice Kline is not exactly claiming to be free from compulsion
by ahigher court. Heissimply requiring that court to make its deprivation
of his independence of action more explicit. But suppose Justice Kline
were actually asserting the entitlement of judges to follow their con-

69. BERLIN, supra note 1, at 131.
70.  Morrow, 59 Cal. App. 4th at 930 (Kline, J., dissenting).
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sciences rather than the dictates of binding precedent from a superior
court. Ought judges to enjoy this positive liberty?

Stipulated reversals are a sufficiently abstruse, albeit controversial,
practice that it seems hard for academics and lawyers, let alone lay people,
to get really worked up about them. But there are nonacquiescent jurists
with radically different lists of conscientious scruples. Let me describe
one whose defenders, | suspect, are unlikely to overlap significantly with
Justice Kline's. Judge Roy S. Moore of the Etowah County Circuit Court
in Alabama begins his court sessions with a prayer and displays a person-
aly carved tablet of the Ten Commandments on the wall of his court-
room.’*

According to the Alabama Supreme Court, Judge Moore:

believes it impossible to sit in judgment of others without the guidance
of God, and . . . that the display of the Ten Commandments and the use
of prayer to open Court is alogical necessity and a reasonable acknow!-
edgment of the presuppositions upon which the American government
and civilized society are based.”?

Judge Moore also has announced that an injunction issued by a fed-
eral district court against a school prayer statute” “was not the law of
Etowah County, and was an ‘unconstitutional abuse of power’ by the Fed-
eral judiciary.”” Leaving aside the intricacies of Rooker-Feldman,”
ought we to defend Judge Moore's freedom to ignore adverse precedent
simply because he really believes it to be wrong? It seems to me that we
cannot escape making a substantive judgment about the uses of a judge’s
conscience. If Judge Moore is wrong about what binding First Amend-
ment precedent commands and forbids, then why should he be free, in his
position as a judge, to follow his own view?

One of the few really skeptical discussions of the Kline case’™ points
to another example of judicial conscientious objection. Justice Kline re-

71. See eg., Bruce Fein, Judge Not, N.Y. TIMES, May 8, 1997, at A31.

72. Stateexrel. Jamesv. ACLU of Alabama, 711 So. 2d 952, 956 (Ala. 1998).

73.  See Chandler v. James, 998 F. Supp. 1255, 1270-88 (M.D. Ala. 1997) (describing the in-
junction).

74.  Kevin Sack, In South, Prayer Isa Form of Protest, N.Y. TIMES, Nov. 8, 1997, at A9.

75. Under the famously abstruse Rooker-Feldman doctrine, lower district courts “possess no
power whatsoever to sit in direct review of state court decisions.” District of Columbia Court of Ap-
peal v. Feldman, 460 U.S. 462, 483 n.16 (1983) (quoting Atlantic Coast Line R.R. Co. v. Brotherhood
of Locomotive Eng'rs, 398 U.S. 281, 296 (1970)). See also Rooker v. Fidelity Trust Co., 263 U.S.
413 (1923). Authority to review state court decisions “is vested solely in [the U.S. Supreme] Court.”
Asarco, Inc. v. Kadish, 490 U.S. 605, 622 (1989).

76. See George M. Kraw, Judging the Refusenik Judge, THE RECORDER, July 15, 1998, at 4.
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lied heavily on Michael Stokes Paulsen’s article’ to articulate his theory
that lower court judges can “underrule,” that is, refuse to obey higher-court
precedent.”® A key premise of Paulsen’s article is that abortion is the
moral equivalent of antebellum slavery or the Holocaust.” Judges should,
therefore, do everything they can, within their role as judges, to resist Roe
v. Wade.®

The example of judicial conscience that Paulsen celebrates seems far
removed from the controversy over stipulated reversals. Randall Hekman,
a probate court judge in Kent County, Michigan, refused to give court ap-
proval to a thirteen-year-old seeking an abortion. Hekman found it “im-
possible. .. not to give regard for this totally innocent and defenseless
creature that is within the womb of this lady.”8! Thus, he announced that
he would not permit the girl to have an abortion even if the Supreme Court
ordered him to do s0.82 Paulsen’s take? “Hekman's course of conduct
seems exactly what is called for.”® Thisis true only if you agree with the
judge’ s view on the substantive question. To defend Hekman's independ-
ence is to deny the thirteen-year-old girl hers. Paulsen and Hekman’'s po-
sition depends entirely on denying that the girl has a positive liberty inter-
est in making decisions about the course of her own life. If they are wrong
about abortion—and | think they are—then the cost of the independence
they demand istoo high.

A conception of judicial independence that insists that each judge be
free to follow his own conception of what the law demands threatens a
constellation of interests that are ultimately more important than a judge’s
freedom. Moreover, precisely to the extent that society comes to see the
claim for judicial independence as embracing claims like Judge Hekman's,
and perhaps Justice Kline's, it is likely to clamp down on judicial inde-
pendence even in its more modest, negative sense.

77.  SeePaulsen, supra note 67.

78.  See Morrow v. Hood Communications, Inc., 59 Cal. App. 4th 924, 930 (1997) (Kline, J., dis-
senting).

79. See Paulsen, supra note 67, at 49 (“[T]he mora stakes of the abortion controversy are at
least as high as they were with respect to slavery, and perhaps higher. Abortion is literally a matter of
lifeand death.”). Id. at 76-77 (“ The analogy of abortion to the Holocaust is. . . clear. (Estimates as of
January 1990 range as high as twenty-five million deaths from the post-Roe abortion holocaust, a re-
sult as monstrous as the killing of more than six million Jews in Nazi concentration camps.)”).

80. 410U.S. 113(1973).

81. Servingthe Term, N.Y. TIMES, Oct. 26, 1982, at A28.

82. See Domestic News, Reuters, Oct. 26, 1982, availablein LEXIS, News Library, Reuna File.

83.  Paulsen, supra note 67, at 81.
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B. THELAW

Of course, Judge Hekman did not clam to be free. Rather, he
claimed that his course of action was compelled by “[t]he law with the
capital L ... certainly God and the natural concepts.”8 This raises the
question at the far end of the continuum of judicial independence: When
should judges be free to go beyond the authority provided by positive law?
When Kent County Circuit Judge Robert A. Benson reversed Judge Hek-
man’s decision and returned the case to another judge for reconsideration,
he stated that “[jJudges are not really free, under oath, to follow what we
think the law should be outside of what the law is.”8 Should they be?
Another recent abortion-related decision, United States v. Lynch,® poses
this question.

In February 1996, Federal District Judge John E. Sprizzo entered a
permanent injunction against George Lynch and Christopher Moscinski
pursuant to the Freedom of Access to Clinic Entrances Act of 1994.87 The
two men were enjoined from impeding or obstructing access to the
Women's Medical Pavilion in Dobbs Ferry, New York. Despite the in-
junction, Lynch and Moscinsky blocked access to the clinic and were ar-
rested.

They were charged with criminal contempt. In a bench trial, Judge
Sprizzo dismissed the charges. He gave three grounds for his decision.
First, he found that the defendants lacked the requisite willfulness because
they acted on the basis of sincerely held religious beliefs.®8 While this part
of the opinion is intellectually disingenuous,® it involves a quite conven-
tional judicial role of fact-finder. Indeed, here Judge Sprizzo'sclamises-
sentially that the positive law binds him: The law forbids a conviction
without willfulness and the facts would not support such afinding.

84. Domestic News, supra note 82.

85. Ron Koehler, Pregnant 13-Year-Old to Get Another Abortion Hearing, UPI, Oct. 29, 1982,
availablein LEXIS, Nexis Library, UPI File.

86. 952 F. Supp. 167 (S.D.N.Y. 1997).

87. 18 U.S.C. § 248 (1994).

88. Seelynch, 952 F. Supp. at 170.

89. Judge Sprizzo purports to rely on the Supreme Court’s decision in United States v. Sisson,
399 U.S. 267 (1970), for the proposition that sincere religious belief can negate a finding of willful-
ness. See Lynch, 952 F. Supp. at 170. But the Court’s decision in Sisson said no such thing. The dis-
trict judge presiding over Sisson’s prosecution for willful failure to report for induction during the
Vietnam War set aside Sisson’s conviction on the grounds that his interest in not serving in a war to
which he sincerely objected outweighed the government’s “need for him to be so employed.” Sisson,
399 U.S. at 270. What the Supreme Court held was that the district court’s ruling was in fact an ac-
quittal after judgment and thus the government could not appeal. See id. The Supreme Court never
held that the district court had acted properly in refusing to find willfulness.
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But a second part of the opinion is quite “independent” of existing
positive law. Judge Sprizzo hinted, but never actually held, that the defen-
dants might be entitled to a necessity or justification defense. He ac-
knowledged that the precedent—none of it squarely binding—was almost
entirely against recognizing such defenses. But he rejected the govern-
ment’s argument that the defenses were unavailable “because the conduct
atissuei.e. abortion, islega asamatter of positive law”:%

Were a person to have violated a court order directing the return of a

runaway slave when Dred Scott was the law, would a genuinely held be-

lief that a slave was a human person and not an article of property be a

matter the Court could not consider in deciding whether that person was

guilty of acrimina contempt charge? And if so, what moral justification
could be offered for trying government officials, including judges, for
implementing the positive laws of Nazi Germany?

These considerations are made even more relevant because of recent
events in Bosnia and because of present United States commitments to
international treaties on human rights, which could conceivably, at some
time, put United States positive laws relating to abortion and the judges
who implement them at variance with and in violation of a future inter-
national consensus on that issue.%*

In this view, fidelity to positive law is a threat to justice, and judges
must be free—indeed, may be compelled—to disregard the law when it
conflicts with higher moral truths. But note that this independence cannot
be content-free. It iseasy to say that the judges who enforced the Fugitive
Slave Acts or who presided over the legal apparatus of the Third Reich
made pacts with the devil. But what about the judges who refused to en-
force child labor laws because they thought them dangerous intrusions on
that most fundamental human liberty, freedom of contract?

The final part of Judge Sprizzo's opinion is even more explicit in its
rejection of “law” as a constraint on a judge's pursuit of justice. Judge
Sprizzo advanced a notion of judicial nullification:

However, even assuming arguendo that the Court were satisfied that the

Government’s proof established the requisite willfulness, the Court

would still find the defendants not guilty. The facts presented here both

by sworn testimony and a videotape depicting an elderly bishop and a

young monk quietly praying with rosary beads in the Clinic’s driveway,

clearly call for what Judge Friendly once referred to, in United States v.

Barash, 365 F.2d 395, 403 (2d Cir. 1966), as that exercise of the pre-

90. Lynch, 952 F. Supp. at 170 n.3.
91. Id.
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rogative of leniency which a fact-finder has to refuse to convict a defen-
dant, even if the circumstances would otherwise be sufficient to convict.
But cf. Sparf and Hansen v. United States, 156 U.S. 51, 39 L. Ed. 343,
15 S. Ct. 273 (1895) (outlawing practice of permitting counsel to argue
to jury that it could return averdict contrary to law).%

But cf. indeed. The citation of the iconic Judge Friendly goes beyond
disingenuousness. Judge Friendly’s opinion cannot honestly be read to
endorse an idea of judge nullification. Barash involved ajury trial. Judge
Friendly’s reference to leniency was made in the context of explaining
how legal errorsin the defendants' trial might have spilled over, leading to
convictions on counts as to which the jury might otherwise have given the
defendants the benefit of the doubt. Barash says precisely nothing about
whether a judge can acquit against the weight of the evidence. Indeed, all
the examples Sprizzo cites are examples of jury nullification. The reason
why “[t]he Court has been cited to no authority by the parties that the
Court, when it sits as a fact-finder, does not have that same prerogative of
leniency”® is because none exists. Judge nullification would completely
undermine the idea of the judge as champion of the rule of law. Judge
Sprizzo is essentialy arguing that even positive law should not constrain
the judge in pursuit of his personal vision of justice. Thisisjudicial inde-
pendence run wild.

CONCLUSION

The real problem with antebellum America or Nazi Germany—the
societies that supporters of the most expansive arguments for judicial in-
dependence invoke—Ilay not in the crude legal positivism of their judici-
aries, but in the profound nondemocracy of their political regimes. If
blacks had been full and equal citizens of the United States at the time of

92. Id.at 171

93. Id. Infact, the United States Court of Appeals for the Second Circuit, which reviews Judge
Sprizzo's decisions when they are reviewable at al (which is doubtful in the Lynch case), recently
emphasized that “the power of juries to ‘nullify’ or exercise a power of lenity isjust that—a power; it
is by no means aright or something that a judge should encourage or permit if it is within his author-
ity to prevent.” United States v. Thomas, 116 F.3d 606, 615 (2d Cir. 1997). As the Second Circuit
pointed out:

[A]lthough the early history of our country includes the occasional Zenger trial or acquittals

in fugitive slave cases, more recent history presents numerous and notorious examples of ju-

rors nullifying—cases that reveal the destructive potential of a practice Professor Randall

Kennedy of the Harvard Law School has rightly termed a “sabotage of justice.” Consider,

for example, the two hung juries in the 1964 trials of Byron De La Beckwith in Mississippi

for the murder of NAACP field secretary Medgar Evers, or the 1955 acquittal of JW. Mil-

lam and Roy Bryant for the murder of fourteen-year-old Emmett Till—shameful examples of

how “nullification” has been used to sanction murder and lynching.
Id. at 615 (citations omitted).
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the founding or in the 1800s, | see no reason to suppose that the judiciary
acting on its own would have done a better job of protecting them than the
political branches. After all, during Reconstruction, Congress showed
blacks far more solicitude than the courts did, and today the independent
federa judiciary seems to be leading a frontal assault on black political
and educational aspirations. Our current image takes as the exemplars of
judicia independence the Supreme Court of Brown v. Board of Education
and the courageous federal judges who enforced it in the South. Those
judges, however, did follow positive |law—the Fourteenth Amendment. It
is perhaps cautionary to recognize that today it is other independent federal
judges in the Fifth and Eleventh Circuits and on the Supreme Court who
also invoke the Fourteenth Amendment, this time to dismantle affirmative
action and the progress achieved by the Voting Rights Act.%

More generally, judicial independence is not a single concept, but a
constellation of different freedoms from and freedomsto. Once we get be-
yond relatively modest, negative conceptions of judicial independence—
freedoms from physical coercion, economic interest, and some forms of
popular pressure and case-specific retaliation—we must measure the
claimsfor judicial freedom against the results judges produce.

94. SeeLani Guinier & Pamela S. Karlan, The Majoritarian Difficulty: One Person, One Vote,
in REASON AND PASSION: JUSTICE BRENNAN'S ENDURING LEGACY 207 (E. Joshua Rosenkranz & Ber-
nard Schwartz eds., 1997); Pamela S. Karlan, Undoing the Right Thing: Single-Member Offices and
the Voting Rights Act, 77 VA. L. Rev. 1 (1991).



