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I.  Introduction

Our law has no mind of its own.  In times past, we have fancied law a product of the Deity, and we are still apt to depict it as something transcendent, or even broodingly omnipresent, if not divine.  Some of our lawmakers maintain a tradition of donning garments befitting oracles when they utter their pronouncements.
  Needless to say, the reality is that rules flow out of the pens of mortal persons beneath the impressive robes, persons who must bend their mental efforts to many complex problems and tasks, all competing for their attention.
Half a century ago, the late Herbert Simon developed the theory of “bounded rationality” in connection with human decisionmaking.  His insight was that the cognitive resources (like other resources) of human beings are finite and, accordingly, must be rationed.  Whether consciously or unconsciously, we all have to make hard choices about how to allocate our intellectual energies.
  We cope with cognitive deficits, Simon and his students elaborated, in a variety of ways—for example, by searching selectively through the exponential ramifications of our analysis; by settling on decisions that we find sufficiently good, even if not necessarily best; and by developing mental short-cuts (dubbed heuristics) to simplify cognitive tasks, thereby allowing us to arrive at decisions in a more frugal manner.
All of this seems rather obvious—although, as the sociologists are wont to remind us, we frequently remain oblivious to the obvious until someone points it out to us.
  At any rate, Simon’s vision contradicted the assumptions of orthodox economics, which presuppose limitless cognitive capacities and hence global rationality on the part of economic decisionmakers.              Died-in-the-wool traditionalists continue to defend the usefulness of this paradigm,
 even as it shifts within the work of a younger generation of behavioral economists.
  In a parallel development, the adherents of law and economics—who imported the economic model of rational choice—now confront a growing body of scholarship that applies behavioral psychology to the analysis of rules regulating decisionmaking by legal actors, often to justify paternalistic intervention (disfavored by the economists) shielding citizens from the poor choices they might lean toward if left to their own mental devices.

Thus far, behavioral analysis of law has provided a fruitful, if not uncontroversial,
 perspective on public policy.  But thus far is only the beginning, for the revelations of cognitive psychology are universally applicable.  Governors are no less constrained in their mental resources than are the governed, and each demands study.  A cognitive theory of law will remain incomplete unless and until it includes a theory of cognitive jurisprudence.
In the pages following, we will explore some of the ways in which bounded rationality affects lawmakers, and thereby law itself.  This is not, to be sure, an entirely new inquiry.  As early as the Realist movement, when Professor Simon still wore his swaddling clothes, Jerome Frank was reminding us (in the language of his day) that “judges are not a distinct race and . . . their judging processes must be substantially of like kind with those of other men,” which he urged us to inquire into with the tools of psychology.
  Frank continued to concede his humanity after he himself ascended to the bench of the Second Circuit Court of Appeals,
 a concession that other modern judges have also made readily.
  In more recent days, a host of scholars has applied cognitive theory to analyze the behavior of all the lead players in the drama of the trial: litigants,
 attorneys,
 witnesses,
 juries,
 and trial court judges.
  As of yet, however, few scholars have trained a cognitive spotlight on the playwrights who hand judges their dramatic lines:
 appellate justices, legislators, restators, and commissioners.  Each of these contributes rules, as distinct from the settlements, verdicts, holdings, sentences, and damage awards that follow at trial.  And each of these, once again, is inescapably human—including, incidentally, that cerebral subspecies, homo academicus, which dominates the private lawmaking bodies that promulgate model codes.  However intellectually formidable, even law faculties have limited faculties.

Scholars examining evidence from trials claim that cognitive frailties have a noticeable impact on the verdicts and awards handed down by juries and judges.
  And if our frailties betray themselves at this level, within the realm of jus dicere, then it stands to reason they will do the same within jus dare.  If anything, we might anticipate bounded rationality to distort rules more severely than it distorts rulings.  The task environment in which lawmakers craft rules appears in certain respects more challenging—and hence should devour more cognitive resources—than does the task environment of the trial bench and jury box.  Issuing a verdict, typically, requires a quantal choice (guilty or not guilty) or perhaps a linear choice (damages in a certain amount), whereas lawmakers face a complex choice from among an array of alternative rules, informed by any number of criteria.
  What is more, at least some areas of law comprise a competitive environment: Lawmakers pit their wits against other parties, each striving to outsmart the other.  That is true, for instance, in the tax realm, where lawmakers and accountants lock horns (and minds).
  It is also true indirectly in the corporate realm, where lawmakers in different states vie to provide the most appealing situs for business charters.

Finally, and perhaps most significantly, our legal landscape is a busy place, cultivated by busy persons.  Juries typically face a single task, and they have some flexibility in allocating time toward its accomplishment.  By contrast, lawmakers must attend to multiple tasks in a limited time.  In The Path of the Law, Justice Oliver Wendell Holmes told of “a very eminent judge” who claimed “he never let a decision go until he was absolutely sure that he was right.”
  If such behavior, or anything like it, was ever truly possible, it is assuredly not so today.  Dockets and legislative agendas are too crowded to permit it.  As we would expect, term and session deadlines—occasioning the proverbial rush to judgment—put added pressure on scarce cognitive resources.

None of this is to suggest that bounded rationality exercises a dominant influence on patterns of lawmaking; human nature is too complicated for that.  But the part that it does play, alongside so many others,
 merits investigation.  This Article makes a preliminary foray into the field.  The question that it poses is a simple one: In what respects do legal rules reflect their authors’ limited capacities for productive thinking?
II.  Selective Search

One ubiquitous device human decisionmakers employ to conserve cognitive energy is to search selectively the potential pathways of analysis of any given problem.  A chess player,
 for example, examines only what appear the most promising lines of play while omitting to analyze others—not because they are irrelevant, but because of the limited effort that can be devoted to any one game.

Selective search is cognitively efficient, but it is nevertheless imperfect.  The most fundamental consequence is simply the variety of games that result, as different players explore different analytical branches and hence make different moves.  The same is true of lawmakers.  Each state’s legal system has evolved differently, in part, of course, because of different local conditions and cultural norms, but also because lawmakers have pursued different paths of analysis.
Within a single state’s legal landscape, selective search contributes to the contingency of rules.  Participants in the process of drafting codes often come to appreciate the point.  As a codifier of penal law related, “there can be an almost unending variety of alternatives to consider, so much so that the need to get on with the work has often dictated that somewhat arbitrary choices [have] to be made.”
  In similar terms, the reporter for the original Uniform Probate Code warned:
The field is so large and the variety of rules . . . is so wide that the energies of even the most unusual of talented and dedicated researchers will be dissipated. . . . [R]eviewing committees . . . [cannot] be expected to act intelligently when they must sift through hundreds of pages of technical distinctions and niceties in search of the best answer.

In practice, as a theory of cognitive jurisprudence predicts, the (quixotic) quest for the best answer is abandoned for the (realistic) good-enough answer—and that answer varies, depending upon which analytical course the lawmaker happens to travel.  Some scholars have conjectured that the common law tends in the direction of efficiency;
 but bounded rationality, afflicting judges no less than codifiers, simultaneously injects an element of randomness into the lawmaking process.
A closely related consequence of selective search is structural inconsistency between rules.  One way lawmakers narrow their inquiries, typically, is by exploring problems discretely.  Lawmakers tend to confine their search to the rule at issue, expending little effort on how structurally similar problems have been dealt with in other segments of the legal landscape.  This form of myopia can cause one lawmaker to overlook policies reflected within rules that other lawmakers have crafted in cognate spheres.
  As a result, different patches of the legal landscape are often developed inconsistently—just as cognitive theorists would have predicted.
  The phenomenon can be equally observed within common law, statutory law, and the model codes promulgated by private lawmaking bodies.

One illustration, drawn from the realm of inheritance law, is the conceptual distinction between two doctrines known as lapse and ademption.  Both involve the core problem of how to interpret a testamentary provision that cannot be implemented literally due to a change of circumstances after the will was executed.  If a testator bequeaths to someone who turns out to predecease him or her and then fails to amend his or her will in response to that development, lawmakers attempt to divine the typical preference of the testator for an alternative disposition of the property, depending upon a set of contingencies.  If, however, a testator bequeaths property that is sold or destroyed prior to death, again without response by codicil, lawmakers traditionally have disregarded the question of probable intent, applying the simple principle that if a thing no longer exists it cannot be bequeathed; the possibility that the testator might, under some conditions, wish the beneficiary to receive an alternative bequest has not entered into the analysis. 


Note well that the two circumstances raised here are conceptually similar, for both involve the problem better known in contract law as “impossibility.”  In one case, the demise of the beneficiary frustrates the literal terms of the will; in the other, the demise of the property does the same.  Arguably, the public policies applicable to the two cases are analogous—and if they are not, they need to be distinguished by analysis.  Yet no such equation or analytical differentiation has occurred.  Lawmakers have rarely thought to relate the doctrine of ademption to the doctrine of lapse, much less to the categorically distinct, but still corresponding, doctrine of contract impossibility.  Rather, each of these doctrines has evolved in virtual—or even splendid—isolation.

Apart from these abstract attributes of rules, selectivity of search also affects the form that rules take.  Some of the concrete attributes of rules may derive from bounded rationality.
Return to our game-playing analogy.  Chess players analyze selectively but as a consequence often miss preferable moves if they select the wrong lines to explore or abandon prematurely their search down a path.  When they fail to consider an immediate or subsequent response to a move because they have overlooked a significant line of analysis, chess players experience the mental phenomenon of surprise.
  Even the greatest player who ever lived has succumbed to it on occasion.
  At such moments, chess players wish in retrospect that they had paid greater attention to other dimensions of the problem, realizing too late that they have made a bad move.
Lawmakers, too, are susceptible to surprise.  Occasionally, lawmakers miscalculate the social repercussions of rules they craft.
  More typically, however, lawmakers fail to contemplate circumstances that call for refining general rules.  Had lawmakers searched down neglected pathways, they would have announced more discriminate, or more limited, rules a priori.
Persons crafting rules have one unparalleled advantage over persons playing chess: Judges and legislators are allowed to take their moves back.  Lawmakers reverse ill-conceived (as well as timeworn) rules.  Likewise, and more commonly, the development of exceptions to rules, “an omnipresent feature of the legal terrain,”
 must trace substantially to selective search and resulting surprise on the part of lawmaking bodies.

However reluctantly, lawmakers have had to own up to their periodic miscalculations.  In the well-known case of Riggs v. Palmer,
 the high court of New York confronted the troubling spectacle of a will beneficiary due to inherit because he had slain the testator.  Here, as cognitive theory predicts can happen,
 the testator failed to envisage this remote contingency and to provide for it under the terms of the will itself.  But so, too, had lawmakers: the statutes regulating wills likewise included no qualification to disinherit slayers.  The court corrected the legislators’ oversight:

If such a case had been present to their minds . . . it cannot be doubted that they would have provided for it. . . . The writers of laws do not always express their intention perfectly, but either exceed it or fall short of it. . . . [L]aw-makers could not set down every case in express terms.

Perhaps to save face—as well as to bolster the propriety of this act of judicial legislation—the court portrayed the error as a failure of expression.  In the same breath (and more candidly), the court also conceded the legislators’ failure of expectation.  Lawmakers, like chess players, make inaccurate moves.

The court in Riggs is (in)famous within jurisprudence for having laid claim to the power to carve judicial exceptions out of a statute.
  What is significant for our purposes, however, is the court’s thinly veiled cognitive justification for wielding that power.  Through a less controversial legal process, legislators in some forty-five states have since acknowledged their want of thoughtfulness and have carved the same exception out of their previously overbroad inheritance statutes.

Lawmakers have come to appreciate their potential for inaccuracy not merely in hindsight.  They have met with surprise often enough to be capable of anticipating it.  Knowing that they do not know how broadly or narrowly to frame a particular rule, and fearing that successors may be hard put to revise whatever rule they impose, lawmakers sometimes prefer to adopt a standard instead of a rule.
  By maintaining flexibility, a standard (assessing legality under a test of, say, “fairness” or “reasonability”) immunizes lawmakers against surprise, allowing them to refine the rule case-by-case.  Traditionally, jurisprudes have conceived a tension between standards and rules: Whereas rules provide certainty and predictability, better enabling legal actors to plan their affairs, standards ensure that justice will be done.
  Under a theory of global rationality, however, this tension dissolves.  By hypothesis, a preternatural lawmaker could craft a detailed, bright-line rule covering every eventuality, foreseeing every relevant variation on the facts.  It is bounded rationality that creates the tension.  And within a theory of cognitive jurisprudence, lawmakers’ resort to a standard represents nothing other than an implicit admission of fallibility.
III.  Task Interference

Yet, the fundamental difficulty is that, however blinkered their vision, and however much they separate their tasks, human lawmakers have much to do.  In this, of course, they are not alone.  The experience of having one’s hands full is familiar to all of us as part and parcel of daily life.  An inevitable byproduct, as we know, is that the overall quality of our performance of any one task suffers—a phenomenon referred to in the argot of psychology as task interference.
  Once more, nothing could be more central to the quotidian rhythms of our lives.  Like Homer, we nod when, time and again, we become distracted.
All of this forces us to make implicit judgments about the relative priority (and ease) of the tasks set before us, given the time and attention span available—just as, by analogy to economics, we make consumption choices between differently priced goods within a market environment of budget constraints.  Thus conceived, as a matter of “attentional economics,”
 we maximize “expected attentional revenues”
 by agonizing over issues we deem to be momentous, while breezing through others that we rate as inconsequential.
  It is a formula we all grasp intuitively, even if we rarely think about it consciously.
  Hence, when we misapply the formula, say, by squandering cognitive energy on a trivial decision, we are likely to be chided (or to chide ourselves) for making a mountain out of a molehill.
  And vice versa, when we invest insufficient cognitive energy in important tasks, we are again likely to hear about it (“Honey, concentrate on your driving!”).
Task interference must also weigh upon our law.
  The result, a theory of cognitive jurisprudence predicts, is that law follows the principle of unevenness: The workmanship of rules varies in quality, at least in part
 as a function of the disparate amounts of effort that lawmakers choose to devote to different rules.  Depending upon how much importance they place on the issue before them, lawmakers either rise—or sink—to the occasion.
Disproportionate effort in lawmaking, and the principle of unevenness that it engenders, should manifest itself at different levels.  On a macroscopic scale, lawmakers may discriminate among cases, and among statutes or codes.  And on a microscopic scale, lawmakers may also discriminate within a case and within a statute or code, so long as multiple issues of law are implicated.
Lawmakers can economize on the effort they put into a less significant rule in a number of different ways.  The most parsimonious strategy is simply to abstain from touching the rule at all—decision by default, a kind of heuristic that cognitive psychologists have observed in other social contexts.
  In connection with statutory law, the bottleneck of the agenda is well known.
  Barring distortions of the legislative process stemming from interest-group politics,
 statutes situated in back-alleys of the legal landscape—exempt property law, for example—are frequently left to gather dust.  Forgotten but not gone, these laws tend ineluctably toward obsolescence.

In connection with case law, the abstention heuristic translates into blind adherence to precedent—or, in the vernacular of jurisprudence, formalism—with the same result that rules become stranded in the past.
  With respect to judicial lawmaking, however, patterns of abstention are less often conceived in cognitive terms.  According to orthodox jurisprudence, repeated in Supreme Court decisions, precedent is supposed to have greater weight in those areas where the reliance interest of individuals is higher—for instance, in the areas of property law and commercial law.  In areas where fewer persons rely on the stability of rules, such as constitutional law, fidelity to the principle of stare decisis drops correspondingly.

Cognitive jurisprudence suggests a different rationale for, and offers different predictions concerning, disparities in devotion to precedent.  Formalism enjoys the cognitive virtue of relieving mental effort.
  Instead of thinking creatively about the rule, the court has only to discover it.  As a dissenting judge recently complained, this approach constitutes “the line of least resistance[, t]he easy, most convenient” way to proceed.
  Once again, the theory prophesies that judges will have greater recourse to convenient, effort-saving devices, and hence will demonstrate less creativity, when deciding cases that they deem less important (or simply duller).
  The legist becomes the legalist in order to promote not the interests of parties operating under that law, but rather parties operating under other laws, to which cognitive energy is diverted.
Of course, both theories may hold true in part.  And they may also be complementary, in that some areas of law commonly viewed as mundane place a simultaneous premium on predictability.  On the entire face of the legal landscape, no region is so notoriously subservient to precedent as  future-interests law.
  Taking note of the fact, Dean Ashbel Gulliver offered a conventional explanation: “[T]his branch of the law . . . usually involves honest action apt to have been taken in reliance on previous precedents.”
  But that was not all.  Gulliver added, with intuitive insight:

Another factor contributing in a negative way to adherence to precedent is the absence in most future interest cases of any indication of equities that might induce ad hoc deviation from custom; . . . the question of whether the largesse is to go to Cousin Lena or Aunt Minnie is not calculated to engender a white heat of emotional prejudice in favor of either; and it’s simpler to stick with the familiar routine.

Quite possibly, economic and cognitive forces have conspired to give    future-interest law its remarkably static quality.
In addition, and more fundamentally, lawmakers may simply reflect more deeply about important problems and scrimp on others.  Because greater attention tends to translate into superior decisions,
 a theory of cognitive jurisprudence predicts that major rules are likely to display better craftsmanship, whereas minor rules are liable to exhibit poorer qualities of design.
At least for some lawmakers, this process of sorting is reported to go on purposefully.  Two judges have even likened it to “triage.”
  Appellate Judge Frank Coffin, author of several works on the ways of his profession, insisted that some such process has become a veritable necessity:

Without a sense of the relative importance of cases, both I and my clerks will be tempted to lavish time and care on every case, whether routine or significant . . . . We would soon find ourselves falling behind and working on older and older cases.  And the older the cases, the harder it is to recall what we have . . . discussed . . . and the cycle becomes vicious.

Because “sustained writing time is a rare and precious commodity,”
 Coffin recognized that he had to guard it jealously.

When inclined to cut intellectual corners, a judge can do so in another way: to wit, by delegating some of the work to law clerks or staff attorneys.  Once again, participants report, a certain degree of delegation of judges’ workloads is inevitable.
  And as a theory of cognitive jurisprudence would predict, observers also report that judges pass along greater opinion-writing responsibilities in some cases than in others.
  Because inexperienced clerks may wind up exercising significant influence on cast-off cases, the result once again is to degrade the quality of lawmaking in the regions they cover, relative to those that the more experienced judges reserve for themselves.

Whether as a result of greater delegation or simple indifference, judges’ opinions in moribund areas of the law have drawn criticism for their propensity for sloppiness.  In a deliciously irreverent essay, Professor John Langbein sliced to bits the Supreme Court’s analysis in an obscure 1989 ERISA opinion.
  He concluded insightfully:
[The opinion] is such a crude piece of work that one may well question whether it had the full attention of the Court.  I do not believe that either Justice O’Connor or her colleagues who joined this unanimous opinion would have uttered such doctrinal hash if they had been seriously engaged in the enterprise.

Unfortunately, [this] is not the first instance in which the Supreme Court has discharged ERISA business shoddily.  I understand why a Court wrestling with the grandest issues of public law may feel that its mission is distant from ERISA. . . . If the Court is bored with the detail of supervising complex bodies of statutory law, thought should be given to having the job done by a court that would take it seriously.

Others have made similar observations about judicial output in other fields, such as taxation and securities regulation, also seemingly starved for attention.

Along with agenda limiting, legislators similarly relieve pressure on their attentional resources by delegating drafting responsibilities ex ante to their professional staffs and ex post to administrative agencies.  Here, however, delegation doubtless yields happier results, for staffs and agencies bring to lawmaking a substantive and technical expertise that most representatives lack.
  The striking difference in quality between statutory law in areas like taxation and judicial opinions construing those statutes cannot but trace to this disparity of specialization, mitigating in the first instance, and not in the second, the effects of task interference.
Apart from differences in quality, lawmaking might be expected to display differences in complexity by virtue of uneven distributions of attention.  Rules within remote fields, a theory of cognitive jurisprudence might predict, should evidence greater simplicity of design in light of the relative paucity of attention devoted to those fields.  Yet no such pattern is broadly apparent.  Legal excrescences appear more or less equally prevalent in all regions of the legal landscape, including such attention-deprived fields as future-interests law, with its “numerous highly refined and technical distinctions.”
  Apparently, apathy fails to translate into austerity within the process of lawmaking.  In some instances, apathy may even aggravate complexity over time, in a process having more to do with the legal nervous system than the legal mind.

Switching to a microscopic lens, we may discover more subtle manifestations of task interference within discrete units of lawmaking output, including legislation.  When courts or other lawmaking bodies have no choice but to deal with multiple issues simultaneously, a theory of cognitive jurisprudence again anticipates that they will apply themselves unevenly, the lion’s share of attention going to primary tasks.  Because any given case—or statute—may or may not implicate multiple issues, task interference at this level affects the production of rules more or less at random.  This random element contributes once again to the unpredictable quality, or contingency, of rules.

At the same time, task interference within judicial opinions might also manifest itself in consistent ways.  Not infrequently, a single case implicates a substantive issue along with an issue of civil procedure.  In the resulting opinion, by hypothesis, the quota of attention devoted to civil procedure—famously the “handmaid” to substance, meriting “due subordination”—could tend systematically to be the smaller of the two.

Equivalent effects should appear within complex statutes and codes, whose peripheral provisions may be more poorly reasoned than those located at the center, even in the hands of a specialist.  Indeed, peripheral provisions may be unreasoned: One of the key (cognitive) differences between a common law rule and a statutory rule is that the court establishing a rule in a case of first impression is supposed to give a reason for it, whereas a legislative body need not.  Arbitrary choice simplifies decisionmaking even more than cursory choice—and legislators are free to indulge in this streamlining mechanism at will, thus potentially amplifying imbalances of effort within a given complex statute.

The Uniform Probate Code affords an example of this phenomenon.  In 1990, the commissioners set about revising from beginning to end the Code’s substantive articles.  The self-identified “grand themes” of this revision included the perceived need to reduce reliance on formalities in inheritance law, to react to the growing frequency of probate avoidance, and to take into account the rising incidence of so-called blended families (resulting from multiple marriages).
  But the commissioners also took the occasion to touch upon some not-so-grand themes.  One provision, included for the first time, dealt with the problem of honorary trusts for noncharitable purposes, covering bequests for the care of pets, graves, and the like.  It was, as one of the commissions admitted, “a tag end . . . a manifest frill. . . .  The main concerns of the revised [Uniform Probate Code] lie elsewhere.”
  How, then, did the commissioners go about drafting this minor provision?  By copying out of a draft submitted to them by a layperson!
  The result was a rule shot through with ambiguities and setting a limit on the duration of honorary trusts that was arrived at, as the reporter himself confessed, “for no particular reason.”
  Commissioners, alas, are just as vulnerable to task interference as any other lawmakers.

Task interference within a code can manifest itself dynamically as neglect, on top of shoddy construction.  As lawmakers struggle to modernize a code (which, because it takes so long to complete, can grow obsolete even before it is adopted
), they will likely turn their attention first to its central provisions.  Outlying provisions within a code—like outlying quadrants of law within a universe of codes—may once more be left to gather dust.  What else could explain the survival within the estate-administration provisions of many local probate codes of those hoary distinctions between real and personal property that have long since disappeared from the (more prominent) substantive provisions of those very same codes?
  Commissioners, too, have updated the Uniform Laws unmethodically.


Once again, lawmakers are not entirely oblivious to these phenomena, and they have offered at least one response to the problem of task interference within a given work product.  Consider the distinction between precedent and dictum, a dichotomy so deeply ingrained that it is rarely discussed (although, historically, it did not take hold within the legal mind until sometime around the seventeenth century
).  One jurisprudential explanation for the nonbinding effect of dicta is political: Unlike legislators, judges are only empowered to decide the issues before them.
  But another explanation, offered by Justice John Marshall as early as 1821, is cognitive.  He reflected in Cohens v. Virginia, “The reason for this maxim is obvious.  The question actually before the Court is investigated with care, and considered in its full extent.  Other principles . . . are considered in their relation to the case decided, but their possible bearing on all other cases is seldom completely investigated.”

There it was.  Courts focus their attention on the central matter of the dispute at hand and pay less mind to issues potentially raised by other facts.  Justice Marshall understood intuitively that dicta should not bind because they provide less reliable analysis.  Both his descriptive and normative conclusions fit perfectly into a theory of cognitive jurisprudence.
IV.  A Tale of Two Opinions

The theoretical propositions offered in the last many pages remain (maddeningly!) difficult if not impossible to demonstrate with any truly satisfying degree of rigor.  The problem, of course, is that countless factors affect the process of lawmaking in any given instance, and we have no way to move the process into a laboratory.

Nevertheless, we next elaborate a sequence of cases that gets us marginally closer to that ideal.  Both cases were decided by the same court—the Supreme Court of Florida—in unanimous opinions penned by the same judge—the Honorable Benjamin Overton, now retired—within a thirteen year span, and both dealt with the same doctrine of inheritance law—the pretermitted spouse rule.  Not a true controlled experiment, to be sure, but perhaps the best we can hope for—and with due apologies to the justices under observation for turning them into guinea pigs.
The pretermitted spouse rule, now codified into most states’ probate codes, deals once again with the problem of how to interpret a will executed prior to a profound change in circumstances.  Ordinarily, if a testator fails to provide for a surviving spouse, the survivor can claim a forced share of the decedent’s estate, known as the elective share in common law jurisdictions.  But if the survivor is omitted from a will the testator executed prior to marriage, and which the testator forbore to revise thereafter, the survivor can instead claim an intestate share of the decedent’s estate—invariably a sum larger than the forced share.

The rationale for the pretermitted spouse rule is clear: It gives effect to the probable intent of the testator, one of the core policies of inheritance law.  Although a premarital will may purport to leave out the surviving spouse, lawmakers surmise that the decedent’s failure to update his or her will after the marriage, in the majority of cases, constitutes an oversight.  In all likelihood, the premarital will fails to reflect the testator’s actual postmarital intent.  By overriding an obsolete estate plan, the pretermitted spouse doctrine operates to forestall inadvertent disinheritance of a surviving spouse.

That said, it has remained for lawmakers to iron out the details of the doctrine—whence our sequence of cases.  In the first case, Estate of Ganier v. Estate of Ganier,
 decided in 1982, the court was presented with a twist on the usual fact pattern.  Here, the testator (T) and the person whom she would eventually marry (A) met in 1973 and became “close friends.”
  In 1977, T executed a will under which she left A a modest bequest.  The relationship deepened, and eighteen months later, in 1978, the parties wed.  T died in 1979, never having amended her premarital will.

A could now elect against the will and claim a forced share (3/10 of the estate under state law), an improvement over his share under the executed estate plan.  But could he claim instead an intestate share (here, 1/2 of the estate) based upon the pretermitted spouse rule?  This rule had already been codified within the state.  The text of the statute specified that a surviving spouse was entitled to an intestate share under a premarital will “unless . . . [t]he spouse is provided for in the will,” as he was in the instant case.
  On simple reading, then, this was an easy case.
Justice Overton did not resolve the issue easily, however.  Having drawn attention to the statutory text, he proceeded to explore the purpose underlying the pretermitted spouse doctrine.  The aim of that doctrine, Overton reported, was “to prevent the inadvertent disinheritance of a spouse whom the testator had married after executing a will.”
  Yet what exactly did this policy encompass?  On the one hand, a will might make no provision for an as yet unmet spouse, or it might fail to treat a premarital beneficiary as a spouse.  Under this second scenario, deference to the language of the will would again thwart intent: “Marriage effects a profound change in a person’s relationships and responsibilities,” and “[s]ubstantially different considerations underlie a person’s bequest to a friend or acquaintance and that person’s testamentary provision for the well-being of a spouse.”
  In light of this fact, Justice Overton opined for a unanimous court, “We hold that a spouse has not been ‘provided for,’ within the meaning of [the statute], unless the testator . . . made such provision in contemplation of marriage . . . .  Eliminating [that] requirement . . . defeats the reason for the rule.”

Justice Overton’s activeness of mind and preparedness to add a judicial gloss upon the statutory text are noteworthy.  And the result is also eminently sensible, so much so that the rule in Ganier was grafted into the Uniform Probate Code when the commissioners got around to revising it in 1990.

The Supreme Court of Florida was spared further encounters with the pretermitted spouse doctrine for the next twelve years.  Then came Via v. Putnam
 in 1995, raising a new and provocative set of facts.
In Via, the testator (T) and his first wife (A) executed mutual wills in 1985, under which each bequeathed his entire estate to the other, with the survivor’s estate going to their children.  T and A simultaneously entered into a contract, whereby each promised not to amend his will.  Under the law of will contracts, that agreement became binding once one party died in compliance.  In this case, A died first, without changing her will.  T thereby inherited A’s entire estate.  T subsequently remarried and ultimately died in compliance, in or about 1993, having executed no new will after his first wife’s death nor after his second marriage.
T’s second spouse and widow (B) sought in the alternative an elective share, despite the will contract, or a larger intestate share as a pretermitted spouse, despite the will contract.
Once again, the court’s ruling was unanimous, and once again Justice Overton spoke for the court.  But here the court had two issues of law to resolve, since the effectiveness of a will contract against the elective share—that is to say, the ability of one spouse to contract around the forced share in an agreement with parties other than the other spouse—is unclear as a matter of general law and had not previously come before a court within the state.  Overton addressed this issue first and at some length, assaying the competing policies of contract rights and spousal protection.  Ultimately, he ruled that the elective share should supersede a will contract.

Then, toward the end of the opinion, Justice Overton turned his attention to the pretermitted spouse rule.  The will at issue here was an unamended premarital will, albeit a contractual one, and the pretermitted spouse statute made no textual exception for contractual wills.  Overton ruled that the statute controlled the case:
[Florida’s] statute sets forth three specific circumstances when a pretermitted spouse would not be entitled to a share of the decedent’s estate . . . . To hold as suggested by the children [that the pretermitted spouse rule not apply] would essentially amend the statutory exceptions . . . and add a fourth exception.  The legislature enacted these exceptions based on the public policy of protecting the surviving spouse . . . . The legislature has clearly taken into account when this provision should apply and when it should not apply. . . . We conclude that we have no authority to judicially modify the public policy protecting a surviving spouse’s interest in the deceased spouse’s estate . . . .

Held: B could claim a full intestate share of T’s estate, according to the letter of the pretermitted spouse statute.
Now, as a theoretical matter, this decision cannot possibly be sound.  Justice Overton identified the purpose of the pretermitted spouse rule as the “protecti[on of] the surviving spouse.”
  That is true only at the broadest level of generality.  More specifically, as Overton himself had indicated thirteen years earlier in Ganier, the policy underlying the rule is to protect the surviving spouse from inadvertent disinheritance.
  Under the facts of Via, T’s failure to update his will was not inadvertent; on the contrary, T was contractually bound not to do so, so his intent was irrelevant!  Paradoxically, if T had breached the contract and left B an inheritance, intending to benefit her, she would have wound up with less—for then a postmarital will would exist, the pretermitted spouse rule would not apply, the bequest would be ineffective as a breach of the will contract, and B would have had to settle for an elective share.
Under this ruling, then, T’s decision to abide by the binding contract in effect rendered it nonbinding, whereas a breach of contract would have rendered it binding.  Only a Lewis Carroll could applaud such logic.  Sadly, and strikingly, Justice Overton’s presence of mind in Ganier had deteriorated into an absence of mind in Via.
Related and equally striking was the second opinion’s more superficial approach to statutory construction.  In Ganier, Justice Overton searched beneath the text for the policies underlying the statutory language and discovered them buried in the subtext.  In Via, he skimmed the surface, ending his abbreviated search with the “three specific . . . exceptions”
 set out in the very same statutory text.
So, what was going on here?  Of course, one cannot dismiss the possibility that either the court’s or Justice Overton’s own judicial philosophy had evolved (if that is the right word) over the space of thirteen years.  If so, that was not an evolution Justice Overton chose to remark in Via, which never once refers to Ganier.  A cynic—or a Realist—might also point out that the results of the two cases coincide suspiciously.  In each instance, the surviving spouse carried the day.
Cognitive jurisprudence suggests at least the plausibility of another interpretation.  In Ganier, Justice Overton’s attention was focused on the task of elaborating the pretermitted spouse rule.  No other issue requiring his attention was presented by the facts of the case.  In Via, on the other hand, his attention was divided between two tasks, each demanding separate effort: elaboration of the elective share rule and of the pretermitted spouse rule.  In Via, analysis of the first issue took up more pages and appears to have consumed more intellectual energy.  By hypothesis, the first issue distracted his attention from the second one; the second portion of the opinion in Via reads more like an afterthought.  There is no evidence that Justice Overton even consulted Ganier when he drafted Via
—which in and of itself might have triggered in his mind greater reflection.  And his formalistic method of analysis concerning the second issue—seeking no further than a plain meaning—served to spare him from further effort.
  Textualism is the cognitive analogue of precedent when statutory construction stands at issue.
Can we point to the indications of task interference here as conclusive?  Well, perhaps not.
  But this curious sequence of cases is at least suggestive that task interference within opinions can occur.  And if that helps to explain the court’s behavior in Via—if, in fact, the court would have been inclined to pursue more thoughtfully its analysis of the pretermitted spouse rule, as it had in Ganier, but for the need to pursue other issues simultaneously
—then we can readily see how contingent that inclination is; for the existence of the elective share diversion in Via was pure happenstance.  That part of the case might just as easily have been absent if, for instance, a statute or a separate common law opinion had already resolved the issue.
V.  Where to Go from Here

Having sketched the outlines of a cognitive theory of jurisprudence, together with some of its predictions and observed manifestations, we must finally take up—or at least raise—the prescriptive and normative questions that follow in its train: Are the behavioral adaptations of lawmakers to the boundedness of their own rationality functionally undesirable?  And if so, in what ways should we (or rather they) respond?
Plainly, our answer to the first question hinges on whether lawmakers are making optimal use of their cognitive resources, given the scarcities that exist within their minds.  As earlier remarked,
 persons achieve cognitive efficiency by throwing themselves into tasks that generate the greatest rewards.  An optimal allocation of cognitive effort is “meta-rational,” leading to decisions that remain imperfect—we have surveyed those imperfections in foregoing pages—but nevertheless are as good as they can become in the aggregate.

By emphasizing “important” rules over insignificant ones, lawmakers take a step in the right direction.  All else being equal, attention to important rules is time well spent.
  Were lawmakers instead to concentrate on less important rules, they would again make mountains out of molehills, leaving themselves with insufficient attentional resources to devote to the truly momentous issues.  The overall quality of our law would suffer as a consequence.
The problem of how we go about evaluating the importance of a rule remains a puzzle, to be sure.
  If no consensus can form on this question—if the matter is simply one of taste—then the efficiency of attention allocation becomes subjective and the issue evaporates.  Assuming, however, that a rough consensus on the relative importance of rules lies within our grasp, then the strategy lawmakers ought to follow is clear enough.
That lawmakers do appear to divide their time disproportionately among rules may indicate that the strategy commands a following and that something approaching an optimal allocation of effort is being made.  But we can hardly rest assured of that fact: For lawmakers in most instances do not divide their time among tasks according to any formal process,
 following an articulated standard.  The division occurs in camera and hence (as Karl Llewellyn would remind us) is unreliable.
  Indeed, the mode of sorting may not rise to the level of consciousness;
 sometimes, even the decision to sort may not rise to that level.  It remains entirely possible that lawmakers deliberate most over rules not that they rate as more important, but rather that appear to them as more conspicuous.
Psychological studies suggest several reasons to fear that these will not always be one and the same.  Obviously, we all pay greatest attention to, even fixate on, those matters of greatest personal moment to us, at least insofar as our physical well-being is concerned.  Bred into our ancestors, who would not have survived without it, this instinct remains adaptive in our less feral, but still dangerous, world of today.
  Perhaps as a byproduct of that instinct, evidence shows that when we feel a sense of “issue involvement,” when an issue before us has significance to our own lives, we are actuated to pay closer attention.
  Of course, many of the issues lawmakers address lie beyond the social boundaries of their own lives.  In those instances where lawmakers do experience issue involvement, however, we would expect them to deliberate more.  And because the presence or absence of issue involvement is peculiar to the individual lawmaker, its cumulative effect on the allocation of attention should be to heighten its randomness.
A second risk, having the same effect, is that lawmakers’ attention may be drawn not to rules, but rather to facts.  Psychological studies find a tendency of persons to focus more on “vivid,” concrete information than on “pallid,” abstract information, and the extremeness of information also tends to grab attention.
  Facts are more concrete than rules, and the salience of facts does not necessarily correlate with the importance of the issues of law that they raise.  Certainly, the power of facts to concentrate legislative minds is well known.  Some statutory rules are even named after the events that swept them onto the agenda, such as Megan’s Law, the Son-of-Sam Laws, and, once upon a time, Tilden’s Law.

That fact salience draws (and, by so doing, distorts) the attention of the judicial mind is also likely.  We are already familiar with one of its other manifestations: Hard cases make bad law!  Presumably, judges are prompted to lavish attention on those very same cases.  Willful legal error, like a reevaluation of law, requires mental effort, after all.  In these instances, facts provoke the court to effort.  If the same court, thus galvanized, were instead to find cause to revise the applicable rule, the effort expended would not necessarily bear any relation to the importance placed on the rule in question.
A closely related magnet for attention is emotion: People tend to focus on what stirs them, along with what stands out.
  Emotion, surely, is largely responsible for making a hard case an attention-getting case.  But issues of law as well as of fact may excite the emotions of a lawmaker.  Here, again, lawmakers may find themselves lured away from issues they would deem more important, were the choice made dispassionately.  For a cognitive concomitant to emotional poignancy is emotional aridness—an unstimulating, thankless task is liable to be a thinkless one.

These theoretical predictions find some support in the extant literature of legal criticism.  The observation that emotion can move lawmakers is as old as Aristotle,
 but the notion that it affects attention to rules has also been sounded on occasion.  Recall Dean Gulliver’s explanation for lawmakers’ neglect of future-interests law: The facts of these cases “[are] not calculated to engender a white heat of emotional prejudice in favor of either” litigant.
  Recall also Professor Langbein’s speculation that the U.S. Supreme Court is “bored” with the law of ERISA and other “complex bodies of statutory law,” and for this reason “has discharged ERISA business shoddily.”

Other commentators have also weighed in on this theme.  Professor Frederick Schauer asserts that the Supreme Court’s “comparatively brief,” unanimous or nearly unanimous opinions in ERISA, AFDC, and tax cases reflect the fact that “the substance of the dispute[s] seem[] . . . less politically or morally or economically charged” in these cases than in constitutional cases simultaneously before the Court.
  Yet, Schauer adds, the Court’s implicit judgments concerning the importance of these cases are “morally and socially erroneous,” for “[f]ar more of the public welfare of the United States turns on questions of qualification for AFDC benefits than on the question of flag desecration.”

Failures of attention have also been observed at the root of a more concrete phenomenon—the setting, and skewing, of the judicial agenda.  Here, even participants in the process have voiced concerns.  Not long after leaving the federal court of appeals, Kenneth Starr criticized the Supreme Court for agreeing to hear an excess of “sexy” cases while turning aside “important but unglamorous business-related issues.”
  Presumably, the sex appeal of a case again relates either to eye-catching facts or to emotional attractions.  The upshot, in Starr’s view, was that the Court had “squander[ed] a precious national resource—the time and energy of the justices themselves”
—a metaphor singularly apt within a theory of cognitive jurisprudence.  In similar terms, Justice Harry Blackmun dissented from the denial of certiorari in what he deemed an “important” tax case: “I hope that the Court’s decision to pass this case by is not due to a natural reluctance to take on another complicated tax case that is devoid of glamour and emotion.”

Along with emotional considerations, Professor H.W. Perry reports statements by Supreme Court justices to the effect that their brethren’s willingness to hear cases has also turned on their individual interests stemming from “their activities [and] . . . personal experience.”
  For instance, Westerners on the Court are alleged to have been particularly concerned about, and disposed to take, cases dealing with water rights.
  Such evidence fits the hypothesis that the random incidence of issue involvement can direct, or at least play a part in directing, lawmakers’ attention.
If lawmakers do truly fail on a regular basis to apportion their cognitive energies optimally—a possibility raised, albeit in no way proven, by these anecdotal suggestions—what could be done about it?  From a structural perspective, we may class our answers under two heads: (1) curative measures, designed to enhance lawmakers’ rationality, and (2) conciliatory measures, which accept bounded rationality as inevitable and adjust other principles in response to it.

Among curative options, perhaps the most obvious one is to introduce more (cognitive) labor.
  Task interference dwindles as we break apart compound tasks and distribute them to additional personnel.
  What is more, those personnel might fruitfully deliberate with one another, a point long acknowledged in the maxims of folk psychology.
  Judges, too, have grasped the point, at least at the macroscopic level.  Their pleas for more hands (and minds) to carve up the judicial workload is historically longstanding.
  Interaction among courts also occurs, in effect, via the appellate process and percolation.
At the microscopic level, however, fewer efforts have been undertaken in this direction.  When disposing of individual cases, the various members of a court collude, or collide, but they rarely collaborate in the sense of sharing responsibility.
  Personality clashes and jealousies have often interfered with the exchange of ideas.
  Whether or not greater collegiality and deliberation among judges would lead to better lawmaking,
 task interference within cases could still be reduced if we regularly assigned lawmaking responsibility by the issue instead of by the case (at least to the extent that issues are wholly distinct)—giving new meaning to the per curiam opinion.  One can speculate about the utility of such a “co-authorship” strategy in a case like Via v. Putnam; the possibility at least deserves considering.
Group effort also occurs within legislative bodies and private lawmaking bodies via the committee system.  At the macroscopic level, different personnel undertake different Uniform Law projects, but at the microscopic level, drafting responsibility within a Uniform Law project falls primarily on the Reporter.  A more formalized subcommittee approach to drafting (in the legislative tradition) might better serve the end of cognitive efficiency.

Another strategy for enhancing rationality involves a related operation: division of labor, along with its addition.  Experts within a given area have already made a cognitive investment that pays dividends, so to say, in the form of heightened decisionmaking ability within their range of expertise.
  Specialized courts take advantage of this efficiency,
 as do both specialized legislative committee staffs and the selective committees of private lawmaking bodies.  Exploitation of expertise is perhaps the single greatest virtue of statutory law, as well as of Uniform Acts and Restatements, which can contrast so sharply, and favorably, with law made in the same field by a generalist judge, as earlier observed.
  Specialized lawmaking entities should be less prone to relegate subject areas than a generalist lawmaker might, although even here the danger of microscopic task interference remains.  Another virtue of the subcommittee approach to lawmaking, however, is that it opens opportunities for subspecialization that can also produce efficiencies at the microscopic level.
Apart from these rather drastic measures, other measures might be taken simply to acknowledge the inevitability of bounded rationality in lawmaking and to reduce the damage that it inflicts.  Scholars have long perceived in cognitive theory normative implications for the substance of rules governing citizens,
 while other scholars have lately begun to consider how lawmakers might craft rules designed to respond to the bounded rationality of the trial court judges and juries whose task it is to apply them.
  Arguendo, the cognitive frailties of lawmakers themselves could, by the same token, tell us something about what sorts of rules they ought to craft when they go about their creative task.
In a (half serious?) aside, Judge Richard Posner remarks that if the cognitive frailties of human beings are as severe as the behavioralists posit, then the universality of those frailties should, in effect, cancel out any justification for paternalizing that we could otherwise derive from them: “Dare we vest responsibility for curing irrationality in the irrational?” he rhetorically inquires.
  This suggestion is reminiscent of another tu quoque argument offered centuries earlier by Adam Smith, again in defense of individual autonomy: “It is,” Smith scoffed,
the highest impertinence and presumption . . . in kings and ministers, to pretend to watch over the œconomy of private people, and to restrain their expence . . . by sumptuary laws . . . .  They are themselves always, and without exception, the greatest spendthrifts in the society.  Let them look well after their own expence, and they may safely trust private people with theirs.

There may be a moral component to this sort of reasoning.  Certainly, one does best to lead by example.  Yet this maxim hardly implies that those who cannot do so dare not lead at all; those who want ability may still have things to teach.  Followed to its logical conclusion, Judge Posner’s query suggests the equal unfitness of lawmakers to promote any normative agenda for law, be it paternalistic or libertarian—and hence, as it were, their equal fitness to do so.  In the absence of a manifest Deity, mortal lawmakers must make do with what mental faculties they possess, striving imperfectly to promote paternalism—as well as efficiency—wherever appropriate.
On the contrary, recognition of the universality of bounded rationality suggests the possibility of extending paternalism.  Lawmakers may, where necessary, self-paternalize, protecting themselves from their own perceived irrationality, just as they do for others.
  Thus have Adam Smith’s hopelessly prodigal politicians endeavored to shield themselves from their own extravagance by enacting balanced-budget laws while simultaneously taxing consumer luxuries.
  Lawmakers, creating substantive rules to govern others and process rules to govern themselves, can do the same.
One example is the principle that dicta lack the weight of precedent.
  Because judges are (however dimly) aware both of their own tendency to gloss over portions of an opinion peripheral to the issue at hand and of a succeeding judge’s incentive to free-ride on a predecessor’s cognitive effort, they have taken care to underscore to successors that no such portion should carry the full force of law.  In this instance, a principle of legal process finds its vindication in the frailties of the very ones who have propounded it.
Conceivably, we could expand on and diffuse this bright-line principle, according diminished precedential weight to common law in outlying regions of the legal landscape where lawmaking is bound to be less thoughtful.  Such a principle would, however, disrupt reliance and would probably prove unworkable in any event, given the difficulty of defining law’s fringes.
  At the same time, a legislature can, and should, as a rule of thumb, scrutinize with a more skeptical eye provisions of common law rules and model codes, not to mention its own existing codes, that it recognizes as remote whenever it codifies and revises law.  Because they are less likely to have been carefully crafted, minor rules merit less legislative deference, apart from the separate considerations of reliance and transition costs.
Lawmakers could also take steps to protect themselves against some of the manifestations of bounded rationality by insisting on reallocations of cognitive effort that they might not otherwise be inclined to make.  A suggestion (or directive) that statutes and opinions contain                    relation-to-other-rules comments or analysis would help to assuage the problem of legal inconsistency by encouraging (or requiring) lawmakers to develop peripheral vision.  Likewise, a suggestion (or mandate) that a preamble or comment expounding the rationales for all provisions of a statute or model rule accompany its passage or promulgation would serve to reduce the frequency of arbitrary choice within these forms of lawmaking.
 

Coaxing lawmakers to redistribute the effort they dedicate to law found in different substantive areas or secreted in different cases seems more difficult to accomplish via process rules.  There remains, nevertheless, one last thing that lawmakers can do about bounded rationality in that regard, without really doing anything at all: They can follow the Delphic admonition to know thyself!  By gaining an appreciation of cognitive theory, lawmakers may learn to budget their own attention more reflectively and hence to become less susceptible to attentional errors.
There is room for optimism that, once made aware of task interference and salience, lawmakers will become better equipped to conduct themselves efficiently.  Although some “robust” cognitive biases have proven unresponsive to education,
 these seem to be ones involving mental processes that occur outside of awareness and hence that are difficult to manipulate.
  At a certain level, this is also true of attention: The processes whereby one is led to focus on a matter “occur rapidly and seem opaque to the individual.”
  Still, one’s overall distribution of attention at least has the potential to occur consciously and so ought to be malleable.
  Certainly, lawmakers are sensible of the choices they make to accept an appeal or to introduce legislation, rationing attention at a gross level.  They could easily enough be made sensible of other, more subtle, choices that lawmakers have (presumably) been making intuitively, as well as of the saliency phenomena that can cause them to discriminate between cognitive tasks.  By act of will, surely, persons are capable of redirecting their attention.

In other words, lawmakers may do well simply to read this Article.
But even saying this much involves assumptions.  One is that, once educated, lawmakers will prove able to apply what they have learned correctly.
  The risk nonetheless exists that they will commit so-called errors of application,
 possibly by overcompensating for the cognitive errors they are now striving to avoid.
  Jerome Frank recognized the problem in the related context of judicial prejudice: “The conscientious judge will, as far as possible, make himself aware of his biases . . . and, by that very                  self-knowledge, nullify their effect,” he observed from the bench, “the sunlight of awareness has an antiseptic effect on prejudices.”
  At the same time, “[o]ne of the subtlest tendencies which a conscientious judge must learn to overcome is that of ‘leaning over backwards’ in favor of persons against whom his prejudices incline him. . . .  [S]ome men . . . have been unjust in their efforts to exclude bias . . . .”
  By analogy, lawmakers apprised of the foibles of task interference might similarly “lean over backwards,” paying too much attention to matters they appreciate having a propensity to neglect.

More fundamentally, however, the danger exists that, in the course of deciding consciously how to allocate attention, lawmakers will consume more attention than that decision is worth.
  Do lawmakers possess the sangfroid to keep allocative decisions in perspective?  Or is subconscious choice preferable to self-conscious choice in this respect?  Could it turn out that, once made wittingly, lawmakers’ decisions about how to allot their thinking—and hence about how to perform their job as best they can—would once again prove emotionally fraught and thus get in the way of the primary decisions that must follow?  In other words, could the task of diminishing task interference itself interfere with other tasks, thereby aggravating the very problem it is supposed to alleviate?
  And assuming that were the case, would it be the part of wisdom for conscientious lawmakers not to read this Article?

*

*


 *
Alas, we must end the discourse, just when it is beginning to get interesting.
         * 		David M. Hoffman Professor of Law, Florida State University, and Visiting Professor of Law, Southern Methodist University; M.A. 1979, J.D. 1982, Ph.D. 1987, Yale University.  Thanks to Matt Adler, Steve Bank, George Fisher, Greg Mitchell, and Richard Posner, together with auditors at a faculty colloquium at the University of California, Hastings College of the Law, for helpful comments.  Research for this Article was supported by a grant from the COFRS fund of Florida State University, which the author gratefully acknowledges.
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