Philosophy 599

Law, Language, and Interpretation

Andrei Marmor and Scott Soames

School of Philosophy
(Preliminary:  Subject to Change)
Course Objectives
The aim of the seminar is to  acquaint students with the central concepts governing the interpretation of texts and linguistic performances, and to explore the application of these concepts to legal texts.  This will be done by bringing central advances in linguistics, the philosophy of language, and philosophical logic to bear on leading questions of legal interpretation.  The ultimate goal is to show how our growing understanding of  fundamental concepts involving meaning, language use, and communication can be used to illuminate, and provide intellectually secure foundations for, theories of interpretation in the law.

Course Requirements 

The course is a graduate-level treatment of issues in the philosophy of law and language aimed at law and philosophy students and faculty from USC and the surrounding area.  Auditors and undergraduates wishing to take the course for credit must get permission from the instructors.  Those taking the course for credit will be required to submit two short written assignments on topics designated by the instructors during the term, as well as a research paper at the end.  
Course Grading

Grading will be based on the two written assignments (25% each), a the research paper (50%). The instructors will have the discretion to adjust the final grade, up to 10%, on  the basis of participation in class. 
Course Texts

R. Dworkin, Law’s Empire
P. Grice, Studies in the Way of Words
H.L.A. Hart, The Concept of Law
S. Kripke, Wittgenstein:  Rules and Private Language

S.Kripke, Naming and Necessity
D. Lewis, Philosophical Papers
P. Ludlow, Readings in the Philosophy of Language
A. Marmor, Interpretation & Legal Theory (2nd ed.)
S. Soames, Beyond Rigidity

S. Soames, Philosophical Analysis in the Twentieth Century, Volume 2
S. Soames, Understanding Truth

L. Wittgenstein, Philosophical Investigations
Course Outline

We begin with a general introduction to the main concerns of analytical jurisprudence, its leading schools of thought, and an outline of the central debates about legal positivism.  Ronald Dworkin’s objections to positivism, and his general theory of interpretation on which it is based, will be examined in detail.  Particular attention will be paid to the basis of his claim that interpretation -- involving normative moral and political considerations – is ubiquitous, and that the content of the law applied by judges cannot be identified with, or derived from, the linguistic meanings of legal texts.  This view of interpretation along with its widely recognized corollary -- that there are no “easy cases” -- has become a common theme of critics of legal positivism.   One of our central tasks will be to examine this view critically in the light of classic and contemporary work in the philosophy of language on the nature of linguistic meaning, and how meaning interacts with identifiable factors in contexts of language use to determine the contents of linguistic texts and performances.

Since a number of legal theorists have drawn upon what they take to be Wittgenstein’s views about meaning in the Philosophical Investigations to support contentious doctrines about the ubiquity of interpretation in following legal rules, we will examine leading explications of the issues raised by the Wittgensteinian text and compare them with the uses to which the text has been put in theorizing about the law.  Next we will sketch the outlines of contemporary theories of meaning for natural languages including (i) the distinction between meaning, reference, and semantic content, (ii) the concepts of direct reference and rigid designation, (iii) the interaction of linguistic meaning with features of the context of utterance, (iv) the resistance of many common terms to analytic definitions, and (v) the semantic analysis of propositional attitudes  like saying, asserting, and believing, the logical behavior of which is crucial to understanding the notion that which is said by a text -- legal or otherwise.  Next we take the step from the semantic contents of sentences to the contents of the assertions made by writing or uttering them.  Here, we draw on recent work on the semantics/pragmatics interface to articulate a view that takes meaning seriously without identifying it with what is said.   It will be argued that traditional problems of semantic theory can be solved by seeing meaning as constraining, without fully determining, what is said or asserted.  It will also be shown how this theoretical advance can be used to throw light both on general legal doctrines like textualism, and on particular cases in the law.  

That which is asserted in a text does not exhaust its content.  In addition, there is that which is presupposed, implicated, or implied. Presupposition is a matter of what is taken for granted in the conversational setting, and how this affects what sentences are used, what is said by utterances,  and what information is conveyed over and above what is said.  Conversational implicature adds to this stock of conveyed information by contributing additional content derivable from the assumption that speakers are obeying generally recognized rules of conversation governing the rational and efficient exchange of information.   Examples will be given of how the use of specific linguistic forms generates presuppositions and implicatures that add information to the recognized contents of texts that is not explicitly formulated in the texts themselves.   An additional factor involved in the use of language is the mismatch that sometimes exists between a speaker’s intention to use a word to apply to a certain intended object or class of objects, and the proper semantic application conditions of the term in question.  When there is such a mismatch, what the speaker says or means may diverge in certain systematic ways from what his or her sentences literally mean.  The philosophical literature on attributive vs. referential uses of terms will be used to illustrate this point, and to extract principles for determining the contents of flawed linguistic performances of this sort.  The role of these principles in guiding the proper legal interpretation of the sometimes flawed linguistic performances of legislators and other contending parties will be discussed in connection with specific cases in the law. 

At this point, we turn to one of the most important and fruitful areas of interaction between contemporary work in philosophical semantics and legal theories of interpretation – the interpretation of vague terms.  After sketching three leading approaches, we will develop one in more detail.  According to this approach, vague predicates are both context sensitive and partially defined.  To say that a predicate is partially defined is to say that it is governed by linguistic rules that provide sufficient conditions for it to apply to an object, and sufficient conditions for it to fail to apply, but no conditions that are both individually sufficient and jointly necessary for it to apply, or fail to apply.  Because the conditions are mutually exclusive, but not jointly exhaustive, there will be objects not covered by the rules, for which there are no possible grounds for accepting either the claim that it applies to them, or the claim that it doesn't.  The predicate is said to be undefined for these objects.  In addition to being partially defined, vague predicates are context sensitive. Given such a predicate P, one begins with a set of things to which the semantic rules of the language, together with the underlying nonlinguistic facts, determine that P applies,  and another a set of things to which the rules of the language plus the underlying facts determine that P does not apply.  P is undefined for o just in case o is in neither of these sets.  Since these sets don't exhaust all cases, speakers have the discretion of expanding one or both of the two sets so as to include initially undefined cases.  Often they do this by explicitly predicating P of an object o for which it is initially undefined, or by explicitly denying such a predication.  When a speaker does this, and other conversational participants go along, the application conditions of P in the context is adjusted so as to include o, plus all objects that bear a certain contextually determined similarity relation to o.  When applied to the law, this approach throws light on the many cases in which judges are asked to apply vague terms to individuals for which the linguistic rules governing the term do not, by themselves, determine an outcome.  If the semantic model is correct, it is capable of explaining the limited sense in which judges dealing with some vague legal texts may properly be described as “legislating”, or making new law, while at the same time remaining fully faithful to the meaning of the original text.
We will close by using the interpretive problems posed by works of fiction to put the notion of interpretation in a broader context.  Fictions are texts the explicit contents of which form only a part of their total contents.  Because they are incomplete, they require, or invite, interpretive completion.  In addition, they are sometimes inconsistent in ways that require revision.  The factors that go into the interpretive completion or revision of a work of fiction may involve presuppositions of readers, intentions of authors, and ways of achieving the goals of the text that may go beyond anything consciously grasped by its author, or comprehended by ordinary readers.  After illustrating these principles, we will consider analogies to the law  -- especially cases where courts decide the content of the law on the basis of what can reasonably be expected to achieve the intentions of the legislators.
Schedule
Weeks 1–2:
Natural Law, Legal Positivism & Critics
Aquinas, extracts from Summa Theologica
J. Austin, extracts from the Province of Jurisprudence 
H.L.A. Hart, chapters 3-5 of The Concept of Law
R. Dworkin, “The Model of Rules I”

Week 3: 
Dworkin’s Theory of Interpretation 
R. Dworkin, chapter 2 of Law’s Empire
S. Fish,  “Working on the Chain Gang: Interpretation in Law and Literature”

A. Marmor, Interpretation & Legal Theory (2nd ed.), pp. 27-43

Week 4: 
 No ‘Easy Cases’? 

The Hart - Fuller debate: 

H.L.A. Hart, from “Positivism and the Separation of Law and Morals”

L. Fuller, From ‘Positivism and Fidelity to Law: A Reply to Hart’

A. Marmor, chapter 7 of Interpretation and Legal Theory
L. Wittgenstein,  sections 198 – 201 of Philosophical Investigations
Weeks 5-6:
Meaning, Rule Following, and Interpretation

M. Stone,  “Focusing the Law:  What Legal Interpretation is Not”


L. Wittgenstein, selections from Philosophical Investigations


S. Soames,   chapters 1 and 2 of Philosophical Analysis in the Twentieth Century Vol. 2

S. Kripke, chapters 1-3, Wittgenstein:  Rules and Private Language 
G. Wilson, George, “Kripke on Wittgenstein and Normativity” Midwest Studies in Philosophy XIX, 1994

S. Soames, “Skepticism about Meaning:  Indeterminacy, Normativity, and the Rule-  

Following Paradox, ” Canadian Journal of Philosophy Supplementary Vol. 23, edited by A. Kazmi, 1998

S. Soames, “Facts, Truth Conditions, and the Skeptical Solution to the Rule-Following

 

Paradox, ” Philosophical Perspectives 12, 1998.

Weeks 7-8:
Meaning, Context, and Semantic Content

G. Frege, “On Sense and Reference” (in Ludlow)

  
S. Kripke, selections from Naming and Necessity: names and natural kind terms (in Ludlow) 
L. Wittgenstein, selection on games and family resemblance from the Investigations


J. Perry, “Frege on Demonstratives”  (in Ludlow)

D. Kaplan, selections from “Demonstratives”

S. Soames, “Direct Reference, Propositional Attitudes, and Semantic Content” (in Ludlow)

Cases: 

Nix v. Hedden 

PGA v Martin

Weeks 9-10
Meaning, Assertion, Contextual Enrichment, and the Attitudes

S. Soames, chapters 3-5, 8 of Beyond Rigidity
S. Soames, “Naming and Asserting,” in Semantics vs. Pragmatics, edited by Szabo, 2006; also available at:  rcf.usc.edu/~soames
S. Soames, “The Gap Between Meaning and Assertion: Why what we literally say often differs from what our words literally mean,” available at: rcf.usc.edu/~soames

L. Fuller, selection from “Positivism and Fidelity to the Law”


Cases: 


Chisom v Roemer


Smith v. US 


Muscarello v. US
Week 11:
Presupposition and Implicature

P. Grice, “Logic and Conversation”

 
S. Soames, chapter 9 of Volume 2, Philosophical Analysis in the Twentieth Century
Larry Horn, “The Boarder Wars:  a Neo-Gricean Perspective”

D. Lewis, “Scorekeeping and a Language Game”

R. Stalnaker, “Pragmatic Presupposition”

S. Soames “Presupposition,” Handbook of Philosophical Logic, Vol. 4, edited by Gabbay and Guenthner, 1989.
Case: 


Rector, Holy Trinity Church v. US
Week 12:
Attributive and Referential uses of Names, Descriptions, Natural Kind Terms 


K. Donnellan, “Reference and Definite Descriptions”  (in Ludlow)


S. Kripke, “Speaker’s Reference and Semantic Reference” (in Ludlow)


S. Neale, “Context and Communication”  (in Ludlow)

S. Soames, “Why Incomplete Descriptions Do Not Defeat Russell’s Theory of Descriptions,” Teorema, XXIV, 2005: also available at: rcf.usc.edu/~soames


Cases:


FDA v Brown and Williamson


Nix v Hedden
Weeks 13-14:
 Vagueness, Context Sensitivity, and Indeterminate Contents  

D. Lewis, “Scorekeeping in a Language Game”

S. Soames, chapter 7 of Understanding Truth

S. Soames, “Higher-Order Vagueness for Partially Defined Predicates,” in Liars and

 
Heaps, edited by Beall, 2003
T. Williamson, selection from Vagueness
D. Graff, “Shifting Sands:  An Interest Relative-Theory of Vagueness”

Cases:


Curran v. Mount Diablo Boy Scouts

Randall v. Orange County Council, Boys Scouts of America 
Week 15:
The Interpretation of Fiction and Truth in Fiction

D. Lewis, “Truth in Fiction” and “Postscript to ‘Truth in Fiction’”


G. Curry, selections from The Nature of Fiction

A. Byrne, “Truth in Fiction:  the Story Continued”


CASES:



1. Leo Sheep Co. v US 


2. Bob Jones University v US 
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