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I.

INTRODUCTION

Today, gang activity in the United States remains at its lowest level in
years.1 Gang membership declined by almost 100,000 individuals from
1996–2004, and the number of jurisdictions reporting gang activity has
likewise decreased. 2 However, public fear of gangs has “skyrocketed,” 3
fueled by heightened and sensationalized media coverage, as well as
increased political reaction to gang violence. 4 Similarly, law enforcement
accounts of gang activity have described gangs as a growing threat to
American society. 5 Federal Bureau of Investigation (“FBI”) Director
Robert S. Mueller III has asserted that gangs are spreading “like a cancer”
throughout the United States.6 In Los Angeles, California, a city
councilman went so far as to say, “Gang violence has become Los Angeles’
urban Katrina.”7
In response to heightened fear of gang activity, local and national law
enforcement agencies have sharpened their focus on combating gangs. 8 Los
Angeles police announced renewed “crackdowns” on gang activity and
have increased “gang sweeps” of neighborhoods where they believe gang
activity is high.9 In addition, prosecutors have begun to file elevated
∗
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charges against suspected gang members and seek the maximum sentences
possible for their offenses.10
Legislatures have also responded to this heightened fear of gang
activity by enacting anti-gang legislation throughout the United States.
Today, every region of the United States and ninety-two percent of all states
have enacted anti-gang legislation,11 and they continue to develop and
enact new legislation designed to combat gangs. 12 Legal efforts to fight
gangs commonly include increased sentences and penalties for gang
activity, 13 injunctions preventing gang members from associating with each
other in particular locations, and the criminalization of active gang
participation.14
In Los Angeles, following an announcement of a renewed crackdown
on gangs in January 2007, the District Attorney’s Office increased its filing
of gang sentence enhancements. 15 Los Angeles Mayor Antonio Villaraigosa
asked the federal government for an additional thirty-million dollars to aid
in the crackdown, and California Governor Arnold Schwarzenegger
declared the state of California wanted to “declare a war on gangs.”16 This
new war on gangs had an immediate impact—police arrested more than
eight-hundred-and-twenty alleged gang members in the first two months of
the crackdown,17 and prosecutors have since become increasingly more
likely to use their prosecutorial discretion to elevate the charges against
suspected gang offenders.18 They are also more likely to charge juveniles as
adults when they are accused of gang related crimes19 and more inclined to
file felony charges against an accused, even when they have the discretion
to charge the defendant with a misdemeanor.20 In addition, prosecutors now
charge sentence enhancements on top of elevated felony charges, resulting
in alleged gang members facing more than triple the prison time they
would otherwise serve. 21
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Tougher gang penalties have been lauded by government and law
enforcement agencies22 but criticized by those who argue that they are
disproportionately applied to minority and low-income communities, 23
unfairly prejudice juries against criminal defendants,24 and violate the
accuseds’ constitutional rights to freedom of association25 and equal
protection.26 However, the majority of constitutional challenges to antigang legislation have been consistently rejected by courts.27
This paper looks at anti-gang legislation in California, focusing
specifically on gang related sentence enhancements imposed by
California’s Street Terrorism Enforcement and Prevention Act (“STEP
Act”). Part I discusses the legislative purpose behind the STEP Act and the
particular penalties it inflicts on gang members and gang activity. Next,
Part II examines the fairness of the STEP Act’s sentence enhancements,
arguing that its increased sentences impose punishments that are vastly
disproportionate to their underlying crimes. Part III looks at the effects of
the gang sentence enhancements, documenting their failure to decrease
gang involvement or to impact crime rates. Finally, Part IV suggests
alternative methods for combating crime in general and criminal gang
activity more specifically.
II.

THE STREET TERRORISM ENFORCEMENT AND PREVENTION
ACT

In 1988, the state of California passed the STEP Act in order to “seek
the eradication of criminal activity by street gangs” in California.28 In
enacting the STEP Act, the legislature declared that California was in “a
state of crisis” caused by “violent street gangs whose members threaten,
terrorize, and commit a multitude of crimes against the peaceful citizens of
their neighborhoods” and sought to impose increased penalties on
suspected street gang activity. 29 The STEP Act’s provisions were enhanced
several times over the next two decades, most notably when California
voters passed California Proposition 21 in 2000.30 California courts have
also adopted a broad interpretation of the Act, applying it to all gang
activity, whether violent or nonviolent.31
22
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Under the STEP Act, participation in a street gang is illegal and
punishable by imprisonment in county jail for up to one year or in state
prison for sixteen months, two years, or three years.32 The STEP Act
broadly defines street gang to include any group that meets the following
characteristics: 1) a formal or informal group of three or more individuals,
2) with a primary activity of committing one or more crimes, 3) who have a
common name or identifying symbol, and 4) whose members individually
or collectively engage in a pattern of criminal activity. 33
Moreover, the STEP Act also provides for increased sentences for gang
related crimes. 34 Sentence enhancements may be given when a defendant
commits a felony 1) “for the benefit of, at the direction of, or in association
with any criminal street gang” and 2) “with the specific intent to promote,
further, or assist in any criminal conduct by gang members.”35 The exact
sentence received by a defendant who commits a gang related offense
depends on the crime itself and the time must be served in addition to the
sentence imposed for the criminal act.36 Extra prison time varies from two
to four years for less serious felonies to five years for “serious felonies.”37
Violent felonies receive an additional ten years, and defendants who
commit home invasion, carjacking, or felony shootings can find themselves
facing an additional fifteen years in prison. 38 As a result of the
enhancement, criminal defendants may face sentences more than tripling
the time in prison they would otherwise serve for the underlying offense. 39
III.
A.

UNFAIR PUNISHMENT

THE STEP ACT’S GANG ENHANCEMENTS ARE UNFAIR BECAUSE THEY
ARE DISPROPORTIONATELY APPLIED TO MEMBERS OF RACIAL
MINORITY GROUPS

When envisioning the typical gang member, the traditional conception
is of a young minority, urban male. 40 However, despite this common
perception, recent trends reveal that gangs are becoming increasingly suburban.41 Trends also show that there has been a rise in both female and
Caucasian gang members.42 In fact, white youth now compose the largest
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group of adolescent gang members,43 and Caucasians are the prominent
racial group for all gangs formed after 1991.44
Nonetheless, in application, the STEP Act and other anti-gang
legislation overwhelmingly led to the incarceration of individuals
belonging to minority racial groups.45 In sharp contrast to studies showing
that gangs are becoming increasingly white, law enforcement agencies
continue to assert that gangs are primarily composed of minority youth. 46
The Department of Justice’s National Youth Gang Survey (“NYGS”)
reported in the year 2000 that only thirteen percent of all gang members
were white.47 The report also asserted that forty-seven percent of all gang
members were Hispanic and thirty-one percent were African American.48 In
contrast, another law enforcement study found that ninety percent of all
gang members were African American or Hispanic. 49 Similarly, the annual
reports on gangs published by California’s Attorney General consistently
focus on black, Hispanic, and Asian gangs and make only passing reference
to white street gang members.50 A 2003 report from the Attorney General
describes white gangs as “the smallest percentage” of all gangs and asserts
white gangs can be primarily identified as white supremacy groups.51
Gang databases, kept by law enforcement agencies as records of gang
members and their associates, consist primarily of suspected gang members
who are African American or Hispanic.52 In the Los Angeles County gang
database, approximately half of all African American men between the ages
of sixteen and twenty-four in Los Angeles County are listed as gang
members or associates.53 Gang databases are used by police gang units and
other law enforcement agencies to identify suspects for particular crimes
and to label particular crimes as gang activity. 54 The records are also used
by prosecutors as evidence to establish an individual’s identity as a gang
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member or associate, and to further prove that the crime committed was
gang activity.55
Government statistics on gangs have been sharply criticized as
inaccurate.56 In their study on law enforcement gang task forces, Deborah
Lamm Weisel and Sarah O’Connor Shelley found that gang statistics
compiled by law enforcement agencies are unreliable, are heavily
contingent on police efforts, and “lack the integrity necessary for reliable
counting.”57 In fact, even the administrators of the NYGS admit that
changes in the Survey’s estimates of gang compositions are largely due to
changes in definitions and approaches to measuring gangs.58
The discrepancy between law enforcement data gathering techniques
and other statistics describing gang composition can be explained in part by
the refusal of some law enforcement agencies to label white groups as
gangs, even when they meet all the elements of a particular jurisdiction’s
definition of a gang.59 Moreover, the NYGS’s definition of gangs excludes
hate groups and motorcycle gangs, which are more likely to be
predominantly white.60 Likewise, Noelle Fearn, Scott Decker, and David
Curry argue that members of anti-gang taskforces base their perceptions of
gangs on “the least reliable” source of gang information, the media.61
Due to this inaccurate perception of gangs on the part of law
enforcement officials, scholars argue that gang databases are poor
representatives of actual gang involvement because police target certain
communities and place minority men in a database with little or no
evidence of gang involvement. 62 For example, police commonly place
African American youth in gang databases merely because they have a
childhood nickname or are seen congregating on a street corner with
friends. 63 Once an individual is placed in a gang database, his friends are
also likely to find themselves in the database because of their association
with a “known” gang member. 64 As a result of these practices, black and
other minority males are disproportionately targeted, arrested, and
incarcerated for gang involvement at far higher rates than their actual
participation dictates. 65
55
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This disproportionate impact on minority men and boys reveals that the
STEP Act is unfair in its application.66 Fairness in the legal system is a
fundamental ideal of liberal democracies such as the United States. 67 Our
commitment to fairness is rooted in the belief that we are all equal before
the law, 68 a belief that provides a central tenant upon which the United
States was created. 69 To be fair, a law must be imposed evenhandedly on all
people. 70 Thus, to live up to our ideal of fair implementation of the law, we
must equally apply our statutes to all individuals regardless of their race,
socioeconomic status, or any other factor.71 Criminal laws that are only
applied to select groups in society are unfair and should be eliminated.72
The STEP Act is thus unfair because it is clear that law enforcement
agencies apply its provisions to minority individuals disproportionately. 73
Law enforcement agencies frequently and inaccurately perceive that gangs
are a primarily urban, minority, and male problem, causing them to ignore
white involvement and furthermore, focus disproportionate resources on
perceived minority gang involvement. 74 Law enforcement bias is seen in
the tendency of gang task forces to label many minority juveniles as gang
members with little or no evidence of any gang involvement.75 This bias is
further increased by the refusal to recognize primarily Caucasian groups as
gangs, even when they clearly meet the provisions of the STEP Act.76 As a
result of these biases, the STEP Act is disproportionately applied to
minority individuals who find themselves more likely to face harsher
sanctions for suspected gang activity than white individuals who engage in
the same behaviors.77 The failure to apply the STEP ACT equally to all
individuals violates American principle of equality under the law. This
failure of equal application makes the STEP Act unjust.
Moreover, the STEP Act is also unfair because of the broad discretion it
provides law enforcement to label particular individuals as gang members
and choose what activities count as gang activities. As discussed above, the
STEP Act uses broad definitions to identify gangs, gang participation, and
criminal activity. 78 Researchers, including Robert Bursik and Harold
Grasmick, argue that a significant problem with anti-gang legislation is the
absence of clear and narrow standards defining what constitutes criminal
66
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activity. 79 The loose standards give police broad discretion to determine
whether a group is a gang.80 Similarly, the STEP Act’s other broad
definitions allow law enforcement to use its overestimation of the role of
minority men and boys in gangs to disproportionately target, arrest, and
incarcerate black males for gang involvement. 81 By providing law
enforcement broad discretion to apply the Act’s provisions only to minority
offenders while ignoring similar crimes committed by whites, the STEP Act
perpetuates unfair discrimination among racial divisions.
B.

THE STEP ACT’S GANG ENHANCEMENTS ARE UNFAIR BECAUSE THEY
IMPOSE SENTENCES DISPROPORTIONATE TO THE UNDERLYING
OFFENSES COMMITTED

The STEP Act is also unfair because it provides for criminal sanctions
that are not justified punishments given an offender’s behavior. In
contemplating appropriate criminal sanctions, lawmakers and theorists base
their conclusions on several different theories of punishment.82 These
theories advance differing purposes for sentencing and take into
consideration different values when determining appropriate criminal
sanctions.83 However, the punishments imposed by the STEP Act cannot be
justified by any major theory of punishment because the Act imposes
sanctions far more stringent than justice should allow.
1. Theories
of
Punishment:
Rehabilitationist Approaches

Utilitarian,

Retributionist,

and

Legislatures, policy advocates, and theorists invoke three common
rationales to justify particular criminal sanctions or anti-crime policies.
This section looks at theories of utilitarianism, retribution, and
rehabilitation in turn.
The first common rationale used to justify a criminal sanction is rooted
in a utilitarian perspective. 84 Utilitarians focus on overall social good and
favor policies that benefit all of society, regardless of the impact on
particular individuals.85 Therefore, the utilitarian perspective is not
concerned with the culpability of a particular individual or whether that
individual subjectively deserves a specific punishment for his or her
actions.86 Instead, utilitarians argue that a criminal sanction is justified if it
leads to an overall reduction in the crime that would otherwise occur in
society.87 Lawmakers invoke this perspective when they assert that tougher
79
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criminal sanctions will deter individuals from committing a particular act
and thus make society safer overall. 88
Other lawmakers use theories of retributive justice to defend the
criminal sanctions they advocate.89 Retributive justice theorists argue that
the purpose of criminal sanctions is to punish criminal offenders for their
actions.90 The most common basis for retributive justice is the theory of
“just deserts”, which asserts that individuals deserve to be punished
whenever they choose to violate society’s laws.91 Proponents of just deserts
assert that individuals deserve different punishments based on the severity
of their actions and the depravity of the moral offenses they have
committed.92 Just desert theory is not concerned with overall social good;
rather, it focuses on whether or not the individuals themselves deserve
punishment.93 The theory also focuses on examining personal
characteristics and circumstances in order to determine whether an
individual deserves a particular punishment. 94
Other retributive justice theorists argue that criminal sanctions should
be based on the desire to punish offenders because punishment recognizes
the moral agency of offenders.95 Punishment communicates to offenders
that their actions are wrong and that they, along with all people, are equally
subject to the law.96 From this perspective, retributive justice theorists are
concerned with recognizing the dignity and value of all people. 97 The
dignity of victims is restored through acknowledging and addressing the
harm caused to them. 98 At the same time, the dignity of offenders is
respected because they are given moral agency and held capable of
formulating their own choice. 99
Finally, others argue that the purpose of the criminal justice system and
the punishments it imposes should be to rehabilitate offenders.100 Under the
rehabilitative model, criminal offenders are seen as “ill” and in need of
88
Id. Utilitarian-based deterrence justifications face significant critique in their application. Some argue
that deterrence rationales are used as rhetoric to increase a legislature’s electability and are typically
asserted in the absence of any supporting data. Id. at 855. Others point out that deterrence theories
cannot explain why ignorance of a law is not an excuse for failure to follow it or why individuals are
still held accountable when they had no realistic way of being deterred. Stevenson, supra note 82, at
1536.
89
See, e.g., Markel, supra note 67, at 411.
90
Id.
91
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1294 (2006).
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Id.
93
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provide clear standards of punishment because perceptions of an individual’s culpability and the
punishment he or she deserves vary widely based on perspective and individual circumstances. Id. at
1295–96. Thus, arguments for just deserts allow individuals to insert their own biases and prejudices in
asserting an individual deserves a particular punishment. Id. at 1296.
94
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treatment in order to be capable of obeying society’s laws.101 The purpose
of the criminal justice system is to provide this treatment and reform
criminals into law abiding members of society.102 Rehabilitationists argue
that we should look at the context of an individual and the external factors
that lead him or her to commit crimes and then help that person respond to
these factors more productively.103 Rehabilitationists are less concerned
with punishment for an individual crime or overall social benefit; rather,
they focus on reforming individuals and ensuring that they do not commit
future crimes. 104
The rehabilitationist model is often seen in parole hearings, where a
parole board determines whether a convicted offender should be released
into the public or remain incarcerated.105 In determining whether an
individual will be released, parole boards seek to determine whether the
individual has been rehabilitated from their past crimes and can now be a
successful member of society.106 If the individual is found to be
rehabilitated, his or her prison term is deemed successful and he or she is
more likely to be released. 107 Similarly, the rehabilitationist model is seen
in drug courts, which aim to provide treatment programs for drug offenders
rather than long criminal punishments.108
2. The Gang Enhancement Is Not Justified By Any of the Major Theories
of Punishment
Although the theories of utilitarianism, retribution, and rehabilitation
provide differing justifications for criminal penalties and may support
different sanctions for a particular offense, none of the above theories
justify the STEP Act or its sentencing enhancements.
First, the STEP Act cannot be justified by a utilitarian perspective
because it does not lead to the reduction of crime rates. Despite the
common perception that gang activity is correlated with overall criminal
activity, there is no clear relationship between gangs and crime. 109 Many
cities reporting increased gang activity have also experienced decreased
crime rates.110 On a national level, gangs are responsible for a relatively
low percentage of crimes, committing, for example, only one out of every
ten homicides,111 and only three to four percent of all serious property and
violent crimes within the United States in 1993.112
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In Los Angeles, gangs do account for a somewhat higher percentage of
crime rates, with one study finding that gangs are responsible for up to fifty
percent of all homicides in Los Angeles County.113 However, like other
jurisdictions, the overall crime rate in Los Angeles is decreasing even
though gang membership and activity has actually increased in the years
since the STEP Act was passed. 114 Gang members are also becoming less
significant contributors to other crimes in Los Angeles, with gang members
accounting for only one in four drug sales and only one out every seven
gang member selling drugs at least monthly. 115 Increased punishment for
gang related crimes does not lead to an overall reduction of crime rates
because the prevalence of gang related crimes does not impact overall
crime rates.
Moreover, alternative utilitarian arguments that the STEP Act’s
sentencing enhancements serve the greater social good by combating gangs
in general are also flawed. Accepting the assumption that gangs are an
independent social ill and society will be improved if they are eliminated,
little evidence supports the conclusion that sentencing enhancements are
effective tools to combat gangs.116 As discussed below, evidence suggests
that the Act’s sentencing enhancement may actually strengthen gangs by
increasing gang solidarity,117 elevating antagonism to law enforcement and
authority, 118 heightening individuals’ gang involvement as a prison survival
strategy, 119 and decreasing the legitimate opportunities for gang members to
re-enter society once released from prison. 120 Thus, the STEP Act’s gang
enhancement cannot be justified by the utilitarian model of punishment.
Similarly, the STEP Act’s extensive punishments cannot be justified by
retributive theories of punishment. Under the STEP Act, an offender’s
sentence may be increased by anywhere from two to fifteen years,
depending on the underlying offense committed.121 Application of the
enhancement may triple the amount of prison time an individual serves. 122
This vast increase in a prison sentence violates principles of retribution and
just deserts because one individual is not deserving of such a significant
increase in sentencing merely because a crime is committed while in a
gang. Although one could argue that gang offenders are more subjectively
culpable under a theory asserting that they commit crimes in order to
further a criminal organization, it is difficult to accept they are deserving of
three times more punishment than non-gang affiliated offenders. Moreover,
one could easily argue that gang offenders are less subjectively culpable
113
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than other offenders under a theory of just deserts because their moral
culpability is mitigated by the difficult life circumstances that lead
individuals to join gangs.123 Under such a theory, gang offenders deserve
less punishment, not more. Thus, the STEP Act’s sentence enhancements
cannot be justified by retributive theories of punishment either.
Finally, the STEP Act’s gang enhancement is not justified under the
rehabilitationist model of punishment because increased prison sentences
do not reform gang members and do not cause them to leave their gangs or
lives of crime. In fact, many argue that harsher sentences for minor gang
related crimes may actually increase gang commitment because individuals
are forced to join gangs and strengthen their gang ties in order to survive in
prison.124 Studies have found that gangs are prevalent in prison,125 although
the exact number of prisoner-gang involvement remains unknown.126 Many
street gangs also endure in prison, and thus many gang members retain
their previous gang membership while incarcerated. 127 Moreover, there are
at least six major active prison gangs, including the Mexican Mafia, Aryan
Brotherhood, Black Guerilla Family, La Nuestra Familia, the Texas
Syndicate, and the Mexikanemi. 128 These gangs have significant influence
over prison inmates and prison life; they are also better organized than
street gangs and have a more centralized leadership structure.129 The
prevalence of prison gangs makes it difficult for incarcerated individuals to
leave the gang lifestyle and reform their lives while in prison. 130
Unsophisticated gang members become increasingly hardened as they
spend more time in prison and upon finding it difficult to secure a job that
pays decent wages once released, they often find themselves reverting back
to crime on the streets—their status in their respective gangs may have
been elevated by having served time. 131
High recidivism rates provide concrete evidence that the increased
prison sentences imposed by the STEP Act have been unsuccessful in
reforming inmates. The majority of gang members who serve prison
sentences return to their gangs once they are released from incarceration. 132
In many gangs, surviving a long prison sentence earns a member increased
respect and authority within the gang, and with this newfound authority, the
123
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gang member’s criminal involvement is likely to increase and intensify. 133
An Illinois study found that incarceration decreases the likelihood that
individuals will age out of a gang, and instead leads to longer gang
involvement. 134 Further studies have revealed that a major predictor of gang
activity is prior incarceration. 135 Finally, Fearn, Decker, and Curry argue
that increased prison sentences for gang members strengthens gangs
because incarcerating gang members together for lengthy prison terms
increases the resilience of prison gangs.136 As we have seen, stronger prison
gangs work to increase the level of commitment for incarcerated gang
members and can serve, in reverse, to strengthen street gangs.137
The overall recidivism rate for California felons was fifty-four percent
in 2004;138 in 2006, forty-one percent of convicted felons were reincarcerated within a year of release. 139 In Los Angeles County, recidivism
rates are much higher, with estimates as high as seventy percent.140 A study
of inmates released from prison in Los Angeles further found that only 18.7
percent remained arrest free throughout its two year period.141 High
recidivism rates and the prevalence of prison gangs show that the STEP
Act’s sentence enhancements fail to reform gang members and cannot be
justified by the rehabilitative theory of punishment.
The STEP Act thus cannot be justified under any major theory of
punishment and imposes unfair sentence enhancements on offenders. In
fact, many argue that the Act’s provisions were developed, not to more
effectively punish perpetrators, but as a response to increased public fear of
gangs.142 For example, Beth Bjerregaard asserts that many of the penalties
imposed by the STEP Act were enacted because lawmakers felt pressure to
respond to society’s sense of “moral panic” concerning gangs, and not
because of objective data about gangs or a belief that stricter sanctions
would make society safer.143 The STEP Act does not serve to protect
society or improve the lives of its citizens and is not justified under any
theory of punishment.
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THE STEP ACT IS INEFFECTIVE IN THE “WAR ON GANGS”

In 1988, the California legislature enacted the STEP Act in order to
“seek the eradication of criminal activity by street gangs” within the state
of California.144 In the two decades since the Act was approved, it has been
amended several times in order to more effectively combat gangs. 145
Recently, the state of California announced a renewed “war on gangs,” and,
in early 2007, Los Angeles County law enforcement began escalating gang
crackdowns in order to eliminate gangs.146 As part of the war on gangs, Los
Angeles County prosecutors have become increasingly likely to seek the
STEP Act’s sentencing enhancements in order to elevate the prison terms of
suspected gang offenders.147 The City of Los Angeles has been so
aggressive in attempting to combat gangs that it has spent over one billion
dollars on surveillance and policing, and the incarceration costs of its
increased sentences for gang members over the past twenty years.148
However, despite the aggressiveness on the part of law enforcement
officials and prosecutors in using the STEP Act’s sentence enhancements in
order to combat gangs, the Act has not been a successful tool in the war on
gangs.149 Moreover, it has not been successful in combating crime more
generally because its provisions have not contributed to the decrease of
criminal activity in Los Angeles County or the State of California.150
In the twenty years, since the STEP Act was enacted in 1988, gang
involvement in Los Angeles has skyrocketed.151 Today, there are at least six
times as many gangs and twice the number of gang members in Southern
California than in 1988. 152 Gang researchers estimate that there are
approximately seven-hundred active gangs in Los Angeles153 and anywhere
from forty-thousand to two-hundred-thousand gang members.154 Also,
according to FBI Director Robert Mueller, gang activity has particularly
increased in Los Angeles in recent years,155 with Los Angeles Chief of
Police William Bratton asserting gang activity increasing by almost sixteen
percent in 2006 alone. 156 The continued rise in gang activity has led many
to conclude that “the STEP Act has done little or nothing to resolve [Los
144
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Angeles]’s gang problem.”157 The failure of the STEP Act and other gang
suppression strategies to decrease gang activity in Los Angeles leads to the
inevitable conclusion that Los Angeles is “losing the war on gangs.”158
Many argue that the major reason Los Angeles has had little success in
combating gangs is because the vast majority of anti-gang resources in Los
Angeles are used to implement gang suppression strategies, which form the
backbone of the STEP Act.159 The STEP Act’s provisions criminalizing
gang activity and imposing harsher criminal sanctions for gang related
offenses contribute to the use of gang suppression strategies to combat
gangs because, like other suppression strategies, the Act focuses on
eliminating gangs through more stringent punishments for gang activity. 160
This suppression approach contrasts with prevention and intervention
tactics, which seek to prevent individuals from joining gangs and to help
gang members end their gang involvement.161
Suppression strategies are considered by many to be the least effective
strategy for combating gangs in a particular community. 162 As mentioned
earlier, many argue that law enforcement’s use of suppression strategies
and increased criminal penalties to combat gang activities actually
strengthens gangs.163 Law enforcement efforts that focus primarily on
suppression have the effect of increasing the solidarity of gang members 164
and developing increasingly antagonistic relationships between gang
members and the police.165 When youth are labeled as gang members and
punished more stringently for suspected gang involvement, their unity as
members of a particular gang is likely to increase. 166 This is because gang
suppression techniques increase gang solidarity by magnifying a gang’s
alienation from both mainstream society and its community. 167 Gangs
develop an “us against them” mentality that strengthens their members’ ties
to each other and to their gang.168 Further, a law enforcement agency’s
focus on a particular gang may also strengthen the gang by providing the
gang with a more cohesive identity169 and increasing their importance as a
group worthy of police attention. 170
Moreover, the focus on suppression frequently leads minority
individuals and communities to develop antagonistic relationships with the
157
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police.171 Police are often viewed in minority communities as a source of
unjust punishment and harassment rather than as a source of protection. 172
As a result, “an oppositional culture” is likely to develop as gangs and
community members face harassment by police gang units.173 Youth lose
their respect for authority and become less likely to follow laws in a system
they believe is illegitimate. 174 Community members also become more
likely to view the police as illegitimate because of gang suppression efforts
that lead to the harassment of community members.175 They become less
likely to assist in police investigations, and their lack of cooperation may
significantly hinder law enforcement investigations of serious gang
crimes. 176
Further, as discussed above, the STEP Act’s sentence enhancements
have not been a successful suppression strategy because increased
incarceration for gang members does little to decrease their gang
involvement. 177 In fact, many gang members retain their gang affiliation
while incarcerated,178 and the prevalence of well organized prison gangs
leads them to increase their overall gang involvement while in prison. 179
Defense attorneys argue that sending nonviolent offenders to prison to
serve elevated sentences for relatively minor crimes increases the
likelihood they will become hardcore gang members in order to survive in
prison.180 As a result, the majority of gang members continue their gang
involvement after they are released from prison. 181
Additionally, the STEP Act has not been effective in combating crime.
Despite the common assumption that gang activity is highly indicative of
crime in a community, in reality, gang activity does not have a positive
correlation with overall crime rates. 182 Across the United States, cities
reporting increased gang activity have, at the same time, experienced
decreased crime rates. 183 For example, in Los Angeles, crime rates have
been declining; however, there has been a rise in gang related criminal
activity in the past several years.184 The lack of correlation between gang
activity and overall crime rates suggests that the gang suppression tactics
authorized by the STEP Act have had little impact on crime rates within the
city. In fact, since the enactment of Proposition 21, which imposed stricter
punishments on gang members, gang related homicides have risen in
California, despite Los Angeles’ declining crime rates.185
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Therefore, Los Angeles County’s increased gang activity, in contrast to
its decreasing crime rates, reveals that the STEP Act has been ineffective in
combating gangs and crime within Los Angeles County, especially
considering the nonexistent correlation between gangs and crime rates. The
strong evidence that the STEP Act and other suppression tactics have not
been successful in combating gangs has led even the federal government’s
Bureau of Justice Assistance to conclude that suppression tactics are not
effective tools in the war on gangs.186 If law enforcement and lawmakers
wish to effectively eliminate both gang activities and overall crime, they
must turn to other tactics.
V.

ALTERNATIVES TO SUPPRESSION TACTICS

In recent years, law enforcement and other government agencies
seeking to combat gangs have increasingly emphasized suppression tactics
rather than alternative strategies of gang prevention and intervention. 187 In
Los Angeles, as in many cities, suppression is the primary strategy used by
law enforcement to combat gang activity, and two thirds of all funds
designated for gang reduction are directed at gang suppression efforts
rather than intervention or prevention strategies.188 The failure of the STEP
Act and other suppression strategies to decrease gang activity in Los
Angeles has led many to believe that suppression alone is not an effective
reduction strategy. 189 In fact, many prominent researchers assert that
suppression is the least effective strategy for combating gangs.190
A more effective strategy involves a focus on prevention and
intervention strategies that address the reasons why gangs are formed and
why they are able to maintain their membership levels.191 The STEP Act
does not include any provisions focusing on the fundamental reasons for
gang membership, and law enforcement and lawmakers should move away
from the Act’s suppression-based provisions in responding to gang
violence. 192 Instead strategies designed to combat gang violence should
focus on eliminating causes of criminal gang activity and seek to provide
at-risk youths with alternatives to gang involvement.
The economic and social marginalization of low income and minority
communities is the major factor that leads many juveniles to join gangs.193
James Diego Vigil argues that street gangs exist as an outcome of the
marginalization of particular individuals and communities. 194 Vigil asserts
that individuals join gangs because they are the only place where low186
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income and minority boys are accepted and do not feel marginalized. 195
Similarly, Malcolm Klein argues that the gang problem is not unique to any
particular racial group.196 Rather, it is “the disadvantaged, marginalized and
alienated” that are most likely to join gangs.197 This is true even of white
gangs, whose members are likely to feel economically or socially
marginalized. 198
The relationship between economic marginalization and gangs is
indicated by statistics which reveal an inverse correlation between gang
prevalence in a particular area and the income of that community.199 Lowincome youth are far more likely to join gangs than middle and upper class
individuals.200 This disparity exists because low-income individuals are
often excluded from participation in the mainstream economy and face
significant difficulties finding legitimate employment.201 Gangs thus
become a popular option as a source of employment for urban youth and
men who are increasingly excluded from industry and unskilled labor
jobs.202 For some, gang participation may be a matter of economic
survival.203
Thus, helping at-risk youths find employment is crucial for combating
gangs, and resources should be developed to create more living wage jobs
in low-income communities.204 Increased employment is strongly
correlated with decreased crime and an increase in law abiding behavior. 205
In fact, a ten percent increase in wages has been shown to lead to a 1.8
percent decrease in crime. 206 Additional resources should also be directed
toward the economic development of at-risk communities, including
increased job training for vulnerable individuals,207 and efforts should be
made to increase the number of legitimate jobs available in low-income
communities.208 The Advancement Project also suggests helping students
find summer jobs as a way of both encouraging them to become involved
in the work force and also giving them a productive way to spend their
summers, thereby eliminating their motivation and opportunity to join
gangs.209
Additionally, resources should be devoted to increasing the quality of
education for individuals in at-risk communities and to maintaining a safe
environment in school. 210 Individuals will be more likely to find
employment if their levels of education improve because, like employment,
195
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increased education levels are strongly inversely correlated with a
reduction in crime. 211 Schools are also essential to helping youth gain skills
to find jobs and develop productive commitments and attachments that will
keep them from turning to gangs.212 Low-income schools should be given
additional funding in order to better educate a vulnerable population and
help children gain skills and tools to find legitimate employment. 213
Another strategy for combating gangs involves policies which work to
strengthen family and community ties among at-risk groups.214 Many
researchers and scholars suggest that youth often join gangs because they
lack alternative social networks and family support.215 Gang members are
more likely to live in single parent homes than non-gang members, and
single parents who struggle to provide for their children may not have the
time or the resources to help their children develop a sense of belonging
and support.216 Research suggests that the prevalence of single parent
families is elevated in low-income communities because the struggle for
economic survival places a substantial stress on the family unit. 217 An
intervention policy that directs resources into providing increased
economic opportunity for individuals within a community will help
families remain together thereby reducing the difficulties which can cause
familial dissolution. These policies will also prevent youth from seeking a
sense of belonging through gang membership. Additionally, more support
should be given to single parent families attempting to raise children. If
these families were given economic support, single parents would have
more resources and additional time to spend with their children.
Community ties can also be strengthened by increasing after school
programs, which provide youth with positive, community building
alternatives to spend their time after school.218
The STEP Act and other suppression based efforts to combat gangs
also contribute to the prevalence of single parent homes in low-income
communities.219 The increased sentences cause increasing numbers of
fathers to be incarcerated for significant periods of time. 220 This increased
incarceration perpetuates the cycle of gang membership by increasing the
likelihood that children with incarcerated parents will turn to a gang for
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identity and belonging, due to the lack of familial support.221 A main reason
children of gang members are also likely to join gangs is because one or
both of their parents spent a significant period of time incarcerated while
they were young.222 In fact, studies show that children with incarcerated
fathers are seven times more likely to go to prison themselves.223 Fortyeight percent of prison inmates have parents who have been incarcerated, 224
and half of all imprisoned juveniles have a parent who is also currently
behind bars.225 Policy makers should consider the contribution of lengthy
prison terms to the perpetual cycle of imprisonment within families when
developing sentencing guidelines. Moreover, resources should be utilized
to help incarcerated gang members remain involved in their children’s lives
and to help children with incarcerated parents receive support and guidance
they so desperately need.
Next, a successful gang intervention strategy should work to promote
legitimate opportunities for gang members once they are released from
prison.226 Gang members are often unable to secure employment when they
return to their communities because their criminal records and conspicuous
tattoos signify their history of gang involvement.227 Reducing criminal
background check requirements for employment is one way to help former
gang members find employment.228 Policy makers should note that
organizations seeking to provide employment opportunities for former gang
members have been extremely successful preventing gang members from
returning to their lives of crime when they are released. 229
For example, Homeboy Industries, a Los Angeles based gang
intervention organization that helps former gang members find
employment, has been lauded for its efforts to help gang members leave the
gang lifestyle. 230 True to its slogan, “Jobs, not Jails,” Homeboy Industries
helps approximately three-hundred individuals find employment each year,
many of whom are gang members recently released from prison. 231 The
organization also provides free tattoo removal for former gang members
and has helped over fifteen-hundred individuals remove their gang tattoos,
which is an important step in helping former gang members find
221
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employment. 232 Moreover, Homeboy Industries works specifically with
recently released gang members in their transitions from prison back into
their communities, helping previously incarcerated individuals find
housing, schooling, and job training. 233 Anti-gang resources should be
dedicated to developing organizations like Homeboy Industries, which are
successful in helping gang members, especially those who have been
incarcerated, find legitimate alternatives to criminal gang activity.
Next, law enforcement agencies should seek to lower crime rates as a
whole, rather than specifically focusing on gang related crime. As
discussed above, the prevalence of criminal activity by gangs is unrelated
to the level of criminal activity in a jurisdiction. 234 Gangs are responsible
for a relatively small percentage of crime within the United States. 235 Even
though gangs contribute to overall crime rates in Los Angeles, gang activity
in the city has continued to increase while overall crime rates have
decreased. 236 Nationally, gangs are responsible for only three to four
percent of serious crime in the United States.237 While gangs are
responsible for a significant percentage of juvenile crime, the majority of
juvenile crimes are still committed by non-gang members.238 Juvenile gang
members are responsible for only twenty-six percent of juvenile
delinquency, thirty-two percent of juvenile drug crimes, and only nineteen
percent of juvenile arrests.239 Therefore, law enforcement agencies seeking
a safer society should broaden their focus to all crimes, rather than just
gang related criminal activity.
One city that has been successful combating gangs and decreasing the
level of gang violence is New York City. 240 New York City faced a
widespread gang problem from the 1940s through the 1960s but has
successfully curbed the problem over the past three decades.241 In sharp
contrast to the increased panic concerning gangs in most of the United
States, many in New York now say, “New York really doesn’t have a
chronic gang problem.”242 The city’s success is largely attributed to its
widespread use of social programs to combat gangs.243 These programs
include job training, mentoring, after-school activities, and recreational
programs that have been successful in helping at-risk individuals both
avoid and leave gangs. 244 New York City’s history of gang intervention
started in 1947 when the New York City Youth Board was established. 245
232
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Board members built relationships with gangs members, helped them
develop employable skills and find jobs, and organized neighborhood
athletic competitions and social events. 246 The Youth Board’s success in
decreasing violent gang activity was so great that, by the mid sixties, gangs
were no longer considered a major problem in New York City.247 Despite
periodic resurgences in gang activity, gang membership in New York has
not reached previous heightened membership levels, even when gang
membership skyrocketed throughout the rest of the country.248 New York
City’s success at keeping violence levels low has been largely attributed to
its long term investment in gang prevention and intervention.249 Its method
of building community structures and helping gang members find
employment can be a model and an inspiration for Los Angeles and other
cities seeking to more effectively combat gangs.
Thus, those wishing to combat gangs and crime in Los Angeles and
other parts of California should move away from suppression strategies
such as the STEP Act and develop gang intervention and prevention
strategies. Alternative strategies include investing in legitimate
employment and education for at-risk individuals and those who have been
involved in gangs, working to strengthen families through economic
opportunities and decreased prison sentences, and seeking economic
development for at-risk communities.
VI.

CONCLUSION

The Street Terrorism Enforcement and Prevention Act raises important
concerns of fairness and effectiveness and should be reconsidered as a
means of combating criminal gang activity within California. The Act is
fundamentally unjust because law enforcement agencies disproportionately
apply its provisions to minority community members. At the same time, the
Act permits those agencies to define gangs in ways that overlook and
misclassify the crimes committed by white “gang” members. Moreover, its
sentence enhancements impose punishments vastly disproportionate to the
crimes committed by offenders. The STEP Act is not helpful in combating
gangs and has done little to decrease gang violence in Los Angeles; in fact,
its measures may actually strengthen gangs.
If Governor Schwarzenegger, Mayor Villaraigosa, and the California
legislature are sincere in their desire to combat gangs and crime in Los
Angeles, they should reconsider use of the STEP Act and other suppression
based tactics. Instead of seeking maximum punishment for suspected gang
offenders, resources should be allocated to eliminate the root causes of
gangs, including poverty and marginalization. If we work to improve
education, to strengthen families and communities, to create jobs, and to
help low-income communities develop economically, we will be able to
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decrease gang violence more effectively and help at-risk youth be
successful in society.
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